
Adrian Tripp,
c/o BPS Planning & Development Consultants,
PO Box 13658,
Dublin 14,
D14NY27

lldbr october 2026

RE: Declaration in accordance with Section 5 of the Planning & Development Acts

2000 (As Amended) -EXL21-/2O26

A Chara,

I enclose herewith Declaration in accordance with Article 5 (2) (A) of the Planning &

Development Act 2O0O.

Where a Declaration is used under this Section any person issued with a Declaration under

subsection (2) (a) may, on payment to An Coimisi0n Pleandla of such fee as may be

prescribed, refer a declaration for review by the Coimisi0n within four weeks of the date of

the issuing of the declaration by the Local Authority.
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m ((lictclotrr Councg Council
Plean6il, Forbaift Eacnamaiochta agus Tuaithe

Planning, Economic and Rural Development

DECLARATION tN ACCORDANCE WITH ARTICLE 5 (2) (A) OF THE PLANNING &

DEVELOPMENT ACT 2OOO AS AMENDED

Applicant Adrian TriPP

Location: Rear of "Tenlach", Drumbawn, Newtownmountkennedy,
Co. Wicklow

Reference Number: EXL21"/ 2026

CHIEF EXECUTIVE ORDER NO. CEIPERD/2O26/L296

A question has arisen as to whether;
7. The excavation, levelling and re-grading of the hillside.
2. The construqtion and surfacing of a new internal roadway.

3. The erection of a large shed on the excavated platform'
4. Ihe use of that shed and the surroundingyard for commercial storage

and as a warkshop associated with the carpentry/ioinery trade.

5. fhe intens ification of use of the shared private laneway off the LL047
by commerciat traffic, day and niSht, beyond any residential ri$ht of
way; is or is not development and is or is not exempted development.

at Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow is or is not

exempted development.

Having regard to:
a) The details submitted with the Section 5 Declaration Application
b) Sections 2,3, and 4 of the Planning and Devetopment Act 2000 (as amended)

c) Article 6, 8C, 9, and 10; Class 13 of Schedule 2: Part 1; Classes 6, 9, 18 of Schedule

2:Par13;Class 4 of Schedule 4 of the Planningand Development Regulations 2OO1

(as amended).
d) Section 5(3Xb) of the Planning and Development Act 2000 (as amended)

Main Reasons with respect to Section 5 Declaration:
(i) The excavation, levelling and re-grading of the hillside is works and therefore

development having regard to the definition set out in Section 2 and Section

3(a) of the Planning and Development Act 2OO0 (as amended), and does not

come within the scope of any exemptions the Planning and Development Act

2000 (as amended), or the Planning and Development Regulations 2011 (as

amended);
(ii) The construction and surfacing of a new internal roadway is works and therefore

development having regard to the definition set out in Section 2 and Section

3(a) of the Planning and Development Act 2000 (as amended) and does not

come within the scope of any exemptions the Plannin$ and Development Act

20OO (as amended), or the Planning and Development Regulations 2011 (as

amended);
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The erection of a large,shed on the excavated platform is works and therefore

development having regard to the definition set out in Section 2 and Section

3(a) of the Planning and Development Act 2000 (as amended), and does not

come within the scope of any exemptions the Planning and Development Act

2O0O (as amended), or the Planning and Development Regulations 201-1 (as

amended);
The use of that shed and the surrounding yard for commercial storage and as a

workshop associated with the carpenlry/ioinery trade is a material change of

use and therefore development having regard to the definition set out in Section

3(a) of the Planning and Development Act 2000 (as amended), and does not

come within the scope of any exemptions the Planning and Development Act

2OOO (as amended), or the Planning and Development Regulations 2011 (as

amended);
It cannot be determined whether the intensification of use of the shared private

laneway off the LLO I by commercial traffic, day and night, beyond any

residential right of way is a material change of use and therefore development,

having regar:d to the definition set out in Section 3(a) of the Planning and

Development Act 2O0O (as amended), due to insufficient quantification of the

increase in traffic movements.
It cannot be established that the works/development do not require an

Appropriate Assessment under the Habitats Directive

under subsection (21".

The Planning Authority considers that
t. The excavation, levelling and re-grading of the hillside is development and is Not

exemoted develooment.
2. The construction and suffacing of a new internal roadway is development and is

Not exempted develooment.
The erection of a large shed for commercial use on the excavated platform is

development and is Not exempted development.
The use of that shed and the surrounding yard for commercial stora$e and as a
workshop associated with the carpentry/joinery trade is development and is Not

exempted development
It cannot be determined whether the intensification of use of the shared private

laneway off the LlO47 by commercial traffic, day and night, beyond any residential

right of way is or is not development and is or is not exempted development;

At Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow

Si8ned:

Qf nou r rrr rsrRATvfoFFrcER

(iii)

(iv)

(v)

(vi)

3.

4.

5.

PI-ANNING DEVELOPMENT & ENVIRONMENT

Date: 9r lto tJG16



WICKLOW COUNTY COUNCIL

PLANNING & DEVELOPMENT ACTS 2OO0 (As Amended)
SECTION 5

cHIEF EXECUTTVE ORDER NO. CEIPERD/2O26/L296

Reference Number:

Name of Applicant:

Nature of Application:

EXL2L/2026

Adrian Tripp

Section 5 Referral as to whether:

The excavation, levelling and re-lradin$ of the hillside.
fhe construction and surfacin$ of a new internal roadway.
The erection of a lar$e shed on the excavated platform-
fhe use of that shed and the surroundinS yard for commercial stora$e

and as a workshop associated with the carpentry/ioinery trade.

Ihe intens ification of use of the shared private laneway off the L7047
by commercial traffic, day and ni$ht, beyond any residential ri$ht of
way; is or is not development and is or is not exempted development.

Location of Subject Site: Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co.

Wicklow

Report from: Michael Woods O'Rourke E.P.

With respect to the query under Section 5 of the Planning & Development Act 2000 as to
whether:

7. The excavation, levelling and re-grading of the hillside.
2. The construction and surfacing of a new internal roadway.
3. The erection of a tar$e shed on the excavated platform.
4. fhe use of that shed and the surroundin$yard for commercial storaSe

and as a workshop associated with the carpentry/ioinery trade.

5. The intensification of use of the shared private laneway off the L7O47
by commercial traffic, day and ni$ht, beyond any residential ri$ht of
way

at Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow is or is not

exempted development within the meaning of the Planning & Development Act 2000 (as

amended)

Having regard to:

a) The details submitted with the Section 5 Declaration Application
b) Sections 2, 3, and 4 of the Planning and Development Act 200O (as amended)

c) Article 6, 8C, 9, and 10; Class 13 of Schedule 2: Part l; Classes 6, 9, 18 of Schedule
2: Part 3; Class 4 of Schedule 4 of the Planning and Development Regulations 2001
(as amended).

d) Section 5(3)(b) of the Planning and Development Act 2O0O (as amended)

7.
2.
3.
4.

5.

Ys



(i)

Main Reasons with respect to Section 5 Declaration:

The excavation, levelling and re-grading of the hillside is works and therefore
development having regard to the definition set out in Section 2 artd Section 3(a) of
the Planning and Development Act 2000 (as amended), and does not come Within the
scope of any exemptions the Planning and Development Act 2000 (as amended), or
the Planning and Development Regulations 2011 (as amended);
The construction and surfacing of a new internal roadway is works and therefore
development having regard to the definition set out in Section 2and Section 3(a) of
the Planning and Development Act 2000 (as amended) and does not come within the
scope of any exemptions the Planning and Development Act 2000 (as amended), or
the Planning and Development Regulations 2011 (as amended);
The erection of a large shed on the excavated platform is works and therefore
development having regard to the definition set out in Section 2'and Section 3(a) of
the Planning and Development Act 2000 (as amended), and does not come within the
scope of any exemptions the Planning and Development Act 2O0O (as amended), or
the Planning and Development Regulations 201-1 (as amended);
The use of that shed and the surrounding yard for commercial storage and as a
workshop associated with the carpentry/1oinery trade is a material change of use and
therefore development having regard to the definition set out in Section 3(a) of the
Planning and Development Act 2000 (as amended), and does not come within the
scope of any exemptions the Planning and Development Act 2000 (as amended), or
the Planning and Development Regulations 2011 (as amended);
It cannot be determined whether the intensification of use of the shared private
laneway off the L7O41, by commercial traffic, day and night, beyond any residential
right of way is a material change of use and therefore development, having regard to
the definition set out in Section 3(a) of the Planning and Development Act 2000 (as
amended), due to insufficient quantification of the increase in traffic movements.
It cannot be established that the works/development do not require an Appropriate
Assessment under the Habitats Directive

ln relation to ltem (v) "Without preiudice to subsection (2), in the event that no declaration
is issaed by the plannin{ authority, any person who made a request under subsection (1.t
may. on payment to the Board of such fee as mav be prescribed. refer the question for
decision to the Board within 4 weeks of the date that a declaration was due to be issued
under subsection (2.)".

(ii)

(iii)

(iv)

(v)

(vi)



Recommendation

The Planning Authority considers that

1. The excavation, levelling and re-grading of the hillside is development and is Not

exempted development.
2. The construction and surfacing of a new internal roadway is development and is Not

exempted development.
3. The erection of a large shed for commercial use on the excavated platform is

development and is Not exempted develooment.
4. The use of that shed and the surrounding yard for commercial storage and as a

workshop associated with the carpentry/joinery trade is development and is Not

exempted development
5. lt cannot be determined whether the intensification of use of the shared private

laneway off the LLO4L by commercial traffic, day and night, beyond any residential

right of way is or is not development and is or is not exempted development;

At Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow ,as recommended

in the planning reports.

Signed: ol..ft ruto E5 ry^s Date: at I toiio&6

ORDER:
I HEREBY DECI-ARE: That

t. The excavation, levelling and re-grading of the hillside is development and is Not

exempted develotlment.
2. The construction and surfacing of a

Not exempted development.
new internal roadway is development and is

3. The erection of a large shed for commercial use on the excavated platform is
develooment and is Not exempted development.

4. The use of that shed and the surrounding yard for commercial storage and as a
workshop associated with the carpenlry/joinery trade is development and is Not

exempted develooment
5. lt cannot be determined whether the intensification of use of the shared private

laneway off the LhO L by commercial traffic, day and night, beyond any residential

right of way is or is not development and is or is not exempted development;

at Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow, within the

meaning of the Planning & Development Acts 2000 (as amended).

Planning, Economic & Rural Development



WICKLOW COUNTY COUNCIL

PTANNING DEPARTMENT
Section 5 - Application for declaration of Exemption Certificate

TO:
FROM:

REF:

DECISION DUE DATE:

APPLICANT:

DEVELOPMENT:

LOCATION:

Ede! Bermingham SP

Michael Woods O'Rourke EP

EXt2Ll2O26
26ltOl2026
ADRIAN TRIPP

EXCAVATION/LEVELLING HILLSIDE, CONSTRUCTION OF NEW INTERNAT

ROAD WITH FENCING & GATE, ERECTION OF LARGE METAL SHED FOR

COMMERCIAL STORAGE & WORKSHOP

REAR OF "TENLACH", DRUMBAWN, NEWTOWNMOUNTKENNEDY

Figure 1: Site Location (Source: Google Earth - 8th July 20261



Section 5 Application

Whether or not:

1. The excavation, levelling and re-grading of the hillside, including works already recorded by
WCC on inspection of PRR 2t/740 and further extensive excavation carried out within
approximately the last six months.

2. The construction and surfacing of a new internal roadway.

3. The erection of a large shed, first constructed in timber and subsequently clad in metal, on
the excavated platform.

4. The use of that shed and the surrounding yard for commercial storage and as a workshop
associated with the carpentry/joinery trade of Martin Hayes (including generators, power
tools such as drills, jigsaws, grinders, and other workshop equipment, and associated noise
during working hours, weekends, and evenings).

5. The intensification of use of the shared private laneway off the 11041 by commercial traffic,
day and night, beyond any residential right of way;

6. Whether any of (1) to (5) can rely on Class 6, Class 9, Class 18 or any other class in Part 3 of
Schedule 2 to the Planning and Development Act 2000, to Articles 6, 8, 9 and 10 of the
Planning and Development Regulations 2001, to the planner's reports and recommended
refusal reasons on PRR 2L/740, and to the site's location in the North East Mountain Lowlands
Area of High Amenity.

at Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow.

constitutes exempted development within the meaning of the Planning and Development Acts,

2000(as amended).

Section 5 Request

It is considered that the question as posed does not allow for itemised assessment, especially in

relation to point (6), and also in relation to the degree of information provided for under each point,
not all of which is material to a planning assessment. On this basis, it is recommended that the
question be rephrased as follows for clarity:

Whether or not:

1. The excavation, levelling and re-grading of the hillside

2. The construction and surfacing of a new internal roadway.

3. The erection of a large shed on the excavated platform.

4. The use of that shed and the surrounding yard for commercial storage and as a workshop
associated with the carpentry/joinery trade.

5. The intensification of use of the shared private laneway off the 11041 by commercial traffic,
day and night, beyond any residential right of way;

at Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow.

constitutes development and exempted development within the meaning of the Planning and

Development Acts, 2000(as amended ).

$)



Relevant Planning History:

PRR271740 - (1) Construction of new single storey dwelling. (2) On-site effluent treatment system. (3)

Bored well. (4) New entrance and continuation of existing access laneway to proposed site from public
road & (5) associated works - Withdrawn.

Relevant legislation:

Planning and Development Act 2000 (as amended)

Section 2:

"agriculture" includes horticulture, fruit growing, seed growing, dairy farming, the breeding and

keeping of livestock (including any creature kept for the production of food, wool, skins or fur, or for
the purpose of its use in the farming of land), the training of horses and the rearing of bloodstock, the
use of land as grazing land, meadow land, osier land, market gardens and nursery grounds, and

"agricultural" shall be construed accordingly;

"structure" means any building, structure, excavation, or other thing constructed or made on, in or
under any land, or any part of a structure so defined, and-
(a) where the context so admits, includes the land on, in or under which the structure is situated, and
(b) in relation to a protected structure or proposed protected structure, includes-

(i) the interior of the structure,
(ii) the land lying within the curtilage of the structure,
(iii) any other structures lying within that curtilage and their interiors, and
(iv)allfixturesandfeatureswhichformpartof theinteriororexteriorof anystructureorstructures

referred toin subparoqraph (i)or (iii);

"works" includes any act or operation of construction, excavation, demolition, extension, alteration,
repair or renewal and, in relation to a protected structure or proposed protected structure, includes
any act or operation involving the application or removal of plaster, paint, wallpaper, tiles or other
material to or from the surfaces of the interior or exterior of a structure.

Section 3:

3.-
(1) ln this Act, except where the context otherwise requires, "development"
means-
(a) the carrying out of any works in, on, over or under land, or the making of any material change in

the use of any land or structures situated on land, or
(b) development within the meaning of Part XXI (inserted by section 171 of the Maritime Area Planning
Act 2021).

Section 4:

3) A reference in this Act to exempted development shall be construed as a reference to development
which is-
(a) any of the developments specified in subsection (1), or
(b) development which, having regard to any regulations under subsection (2), is exempted
development for the purposes of this Act.



(4A) Notwithstanding subsection (4), the Minister may make regulations prescribing development or
any class of development that is-
(a) authorised, or required to be authorised by or under any statute (other than this Act)whether by
means of a licence, consent, approval or otherwise, and
(b) as respects which an environmental impact assessment or an appropriate assessment is required,
to be exempted development.

Planning and Development Regulations 2001(as amended).

Article 6

(L) Subject to article 9, development of a class specified in column 1 of Part L of Schedule 2 shall be

exempted development for the purposes of the Act, provided that such development complies with
the conditions and limitations specified in column 2 of the said Part 1 opposite the mention of that
class in the said column 1.

Article 8C

Land reclamation works (other than reclamation of wetlands) consisting of re-contouring of land,
including infilling of soil (but not waste material) within a farm holding, shall be exempted
development.

Article 9(1) Note see Regulations for full Article
Development to which article 6 relates shall not be exempted development for the purposes of the
Act-
(a) if the carrying out of such development would-
< See Regulations for List>

Article 10(1)

Development which consists of a change of use within any one of the classes of use specified in Part 4

of Schedule 2, shall be exempted development for the purposes of the Act, provided that the
development, if carried out would not-
(a) involve the carrying out of any works other than works which are exempted development,
(b) contravene a condition attached to a permission under the Act,
(c) be inconsistent with any use specified or included in such a permission, or
(d) be a development where the existing use is an unauthorised use, save where such change of use

consists of the resumption of a use which is not unauthorised and which has not been abandoned.

Schedule 2: Part 1

CLASS 13

The repair or improvement of any private street, road or way, being works carried out on land within
the boundary of the street, road or way, and the construction of any private footpath or paving.

Cond itions/ Limitations

The width of any such private footpath or paving shall not exceed 3 metres.



Schedule 2: Part 3

CLASS 5

Works consisting of the provision of a roofed structure for the housing of cattle, sheep, goats, donkeys,

horses, deer or rabbits, having a gross floor space not exceeding 300 square metres (whether or not

by extension of an existing structure), and any ancillary provision for effluent storage.

Conditions/Limitations

1. No such structure shall be used for any purpose other than the purpose of agriculture.

2. The gross floor space of such structure together with any other such structures situated within the

same farmyard complex or within 100 metres of that complex shall not exceed 450 square metres

gross floor space in aggregate.

3. Effluent storage facilities adequate to serve the structure having regard to its size, use and location

shall be constructed in line with Department of Agriculture, Food and Rural Development and

Department of the Environment and Local Government requirements and shall have regard to the

need to avoid water pollution.

4. No such structure shall be situated, and no effluent from such structure shall be stored, within 10

metres of any public road.

5. No such structure within 100 metres of any public road shall exceed 8 metres in height.

6. No such structure shall be situated, and no effluent from such structure shall be stored, within 100

metres of any house (other than the h_ouse of the person providing the structure) or other

residential building or school, hospital, church or building used for public assembly, save with the

consent in writing of the owner and, as may be appropriate, the occupier or person in charge

thereof.

7. No such structure shall be constructed within a flood zone identified in statutory land use plans as

Flood Zone A or Flood Zone B or where the probability of flooding is moderate to high or erosion

control zone.

8. No such structure shall be within 60 metres of a public or private water source.

9. No such structure shall be situated, at the closest point, less than 50 metres from a water course

or water body in the case of new farmyards, and not less than 10m in the case of
extensions/modifications to an existing facility.

10.No unpainted metal sheeting shall be used for roofing or on the external finish of the structure.



11. The use of this Class of exemption requires a declaration from the relevant Planning authority

under section 5 of the Principal Act, declaring the exemption is applicable prior to
commencement of construction.

12. Ancillary provision shall include as appropriate the installation of any signage, fencing or other

safety infrastructure as recommended by the Health and Safety Authority regarding Slurry Safety.

crAss 9

Works consisting of the provision of any store, barn, shed, glass-house or other structure, not being

of a type specified in class 6,'7 or 8 of this Part of this Schedule, and having a gross floor space not

exceeding 300 square metres.

Cond itions/Lim itations

1. No such structure shall be used for any purpose other than the purpose of agriculture or forestry,

but excluding the housing of animals or the storing of effluent.

2. The gross floor space of such structures together with any other such structures situated within

the same farmyard complex or complex of such structures or within 100 metres of that complex

shall not exceed 900 square metres gross floor space in aggregate.

3. No such structure shall be situated within L0 metres of any public road.

4. No such structure within 100 metres of any public road shall exceed 8 metres in height.

5. No such structure shall be situated within 100 metres of any house (other than the house of the

person providing the structure) or other residential building or school, hospital, church or building

used for public assembly, save with the consent in writing of the owner and, as may be

appropriate, the occupier or person in charge thereof.

6. No unpainted metal sheeting shall be used for roofing or on the external finish of the structure.

CLASS 18

The construction, erection or placing within an agricultural holding of a structure for the purposes of

housing a (fully enclosed) Combined Heat and Power system.

The construction, erection or placing within an agricultural holding of a wind turbine.

The placing or erection on a roof or wall of an agricultural structure, or within the curtilage of an

agricultural holding, or on a roof or wall of any ancillary buitdings within the curtilage of an agricultural

holding of a solar photo-voltaic and/or solar thermal collector installation.



The installation within an agricultural holding of a ground source heat pump system (horizontal and

vertical) or air source heat pumps.

The provision as part of a heating system for an agricultural building of a biomass boiler, including a

boiler house, flues mounted on the boiler house, and over-ground fuel storage tank or structure.

Conditions/Limitations

<See regulations for full list>

Schedule 2z Part 4

Class 4

Use as a light industrial building.

European Union (Good Agricultural Practice for Protection of Waters) Regulations 2022

Article 4(1)

"agriculture" includes the breeding, keeping and sale of livestock (including cattle, horses, pigs,

poultry, sheep and any creature kept for the production of food, wool, skins or fur), the making and

storage of silage, the cultivation of land, and the growing of crops (including forestry and horticultural

crops);

"holding" means an agricultural production unit and, in relation to an occupier, means all the

agricultural production units managed by that occupier;



Assessment

As identified above the query to be addressed is whether or not

1. The excavation, levelling and re-grading of the hillside.

2. The construction and surfacing of a new internal roadway.

3. The erection of a large shed on the excavated platform.

4. The use of that shed and the surrounding yard for commercial storage and as a workshop
associated with the carpentry/joinery trade.

5. The intensification of use of the shared private laneway off the 11041 by commercial traffic,
day and night, beyond any residential right of way;

at Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow.

constitutes exempted development and exempted development within the meaning of the Planning
and Development Acts, 2000(as amended).

The subject site is located in the open countryside c. 2.6km west of the Level 4 settlement of
Newtownmountkennedy. This site is accessed from a private road, with the L-1041 being the nearest
public road connecting to the private road/track. The site subject of the Section 5 request is a rough

hilly site with a rocky outcrop peak, falling to the north, east, and south. lt is evident that excavation
has taken place, with a track/road leading circuitously across the north of the site to a large shed

structure on a level section to the immediate east of the rocky outcrop. The shed is of an appearance
that could be described as either agricultural or industrial, however this does not speak to the actual

use of the structure. The site is registered on Tailte Eireann (landdirect.ie) in the names of Laura &
Russell Gummerson. The submitted documentation (which has been submitted by a third party - this
being a third party S.5 request) states that the shed structure and yard are used as commercial storage

and as a joinery/carpentry workshop by Martin Hayes (Father of Laura Gummerson). No structure on

the site is listed on the Record of Protected Structures, nor is it located within an Architectural
Conservation Area. The site has no specific land use zoning in the open countryside. National
Monuments W100546 & W100567, both ringforts/raths, are located to the east and west of the site, c.

400m distant on either side. There site lies outside each corresponding zone of notification. The site
is not likely to be visible from any view or prospect set out in Wicklow County DevelopmentPlan2022-
2028. The site is not located in a County Geological Site. The site is located in the 'North East Mountain
Lowlands' Area of High Amenity Landscape Category. The site is located in Flood Zone C.

It is necessary to consider in turn whether each element of the Section 5 request is or is not
a) development and b) exempted development.

Element (1):

'The excovotion,levellinq ond re-groding of the hillside'

(a) This element would consist of an act of excavation and would therefore constitute 'works' as

defined under Section 2 of the Planning and Development Act 2000 (as amended). As the carrying
out of works constitutes development under Section 3(1Xa) of the said Act, it is therefore
considered that this element is development.

(b) There is no exemption set out in the Act or Regulations for the general excavation, levelling
and re-grading of lands. There is an exemption set out under Article 8C of the Planning and

Development Regulations 2001 (as amended) as follows: Lond reclomotion works (other thon



reclomotion of wetlonds) consisting of re-contouring of lond, including infilling of soil (but not
woste moteriol)within o form holding, sholl be exempted development.

While these lands appear to have been 're-contoured', this was for the purpose of creating a

traversable roadway and a flat area upon which to construct a structure and associated yard /
hard standing surrounding same, not for the purpose of 'reclaiming' lands. ln addition, I have

considered whether these works could be considered to be 'within an agricultural holding'.

No definition of 'farm holding' is provided for in the Planning & Development Act/Legislation.
However, definitions from other legislation may provide clarity.

Article 4 of the European Union (Good Agricultural Practice for Protection of Waters) Regulations
2022 defines 'holding' as'on agricultural production unit ond, in relotion to on occupier, meons
oll the agriculturol production units monoged by that occupie/. The definitions of 'agriculture' in

both these regulations and Section 2 of the Planning & Development Act 2000 (as amended) are

substantially similar, with the later being slightly more expansive.

Having examined information from Tailte Eireann (landdirect.ie), it appears that the owners of
this site do not own any other adjoining land. However, it can be presumed that they also own
their newly constructed dwelling to the immediate northwest across the private road (as per the
documents submitted). These are two closely located, but non-contiguous, small sites, one of
which is the curtilage of a dwelling. The other, the subject site, is heavily modified and largely

consists of uneven, rocky outcrops and excavated/infilled rock and soil, with the large shed

located in the centre of the site. lt does not seem plausible that these non-contiguous small
landholdings could reasonably be used for agriculture of any kind.

Therefore, based on:
- The limited scope for agriculture on the small, non-contiguous sites in the same ownership;
- The use by separate parties of each site (one of which is the curtilage of a dwelling), as

deemed relevant in ACP Reg. Ref. 306103-19;
I consider that the subject site is not an agricultural production unit and therefore is not a farm
holding. Therefore, it is considered that Article 8C could not apply to these works.

Additionally, the Section 5 request explicitly requests that it be stated whether each element can

rely on the following classes/articles:

Schedule 2 Part 3:

Class6-notrelevant.

Class9-notrelevant.

Class 18 - not relevant.

Any other class in Part 3 - not relevant.

Article 9 - As no exemption applies to these works, Article 9 is not relevant.



Based on the documents submitted, it can be determined that Element (1) does not constitute
exempted development.

Element (2):

'The construction and surfocing of o new internol roodwoy.'

(a) This element would consist of an act of construction/excavation and would therefore constitute
'works' as defined under Section 2 of the Planning and Development Act 2000 (as amended). As

the carrying out of works constitutes development under Section 3(f Xa) of the said Act, it is

therefore considered that this element is development.

(b) I am satisfied that no provision of the relevant Act or Regulations provides an exemption for the
construction of a new internal roadway.

It is considered that Class 13 of Schedule 2 Part 1 is not relevant to this element, as the definition
of that class refers to the 'repair or improvement of any private street, road, or way' and not the
construction of a new private road.

It is considered that Article 8G is not relevant to this element as the development is not licenced

under the Forestry Act 2014.

The Section 5 request explicitly requests that it be stated whether each element can rely on the
fqllowing classes/a rticles:

Schedule 2 Part 3:

Class6-notrelevant.

Class9-notrelevant.

Class 18 - not relevant.

Any other class in Part 3 - not relevant.

Article 9 - lt is considered that Article g(l)(a[ii) does not apply in this case, as the new internal
roadway connects to an existing private road and not a public road.

n Based on the documents submitted, it can be determined that Element (1) does not constitute

VY exempted development.

Element (3):

'The erection of o lorge shed on the excovoted plotform.'

(a) This element would consist of an act of construction and would therefore constitute 'works' as

defined under Section 2 of the Planning and Development Act 2000 (as amended). As the carrying

out of works constitutes development under Section 3(1Xa) of the said Act, it is therefore
considered that this element is development.



(b) There are a range of exemptions under'Agriculturalstructures'in Schedule 2 Part 3 that could

apply to these works, including Classes 6,6A,7 ,9, t2.l am satisfied that Schedule 2 Part 3 can be

referenced in relation to this site, as it is located outside of the boundary of a settlement in the
rural area, as per Article 6(3). All of these classes provide only for agricultural use as a condition

/ limitation of applicability.

The submitted documentation states that the structure is in use as a commercial
carpentry/joinery business. Assuming that the question as posed is the case, it would therefore
not satisfy this limitation, and none of these classes of exemption is available. There is no

exemption available in the Act or Regulation for the construction of such a commercial / non

agricultural building. This assessment is based solely of the information provided that the
structure is not in agricultural use.

The Section 5 request explicitly requests that it be stated whether each element can rely on the
following classes/a rticles:

Schedule 2 Part 3:

Class6-asabove.

Class9-asabove.

Class 18 - not relevant.

Any other class in Part 3 - not relevant.

Article 9 - As no exemption applies to these works, Article 9 is not relevant.

f Aased on the documents submitted, this element does not come within the scope of any exempted

6f/ develoRment provision, therefore it can be determined that Element (3) does not constitute
' exempteddevelopment.

Element (4):

'The use of thot shed ond the surrounding yord for commerciol storoge ond os a workshop ossociated
with the corpentry/joinery trode.'

The outlined change of use would not be in relation to a change of use of the structure (which

had no previous use), but rather a change of use of the land. This change of use would be best
described as being from 'agricultural' (noting the rough nature of the land as part of a wider
agricultural landscape) to'commercial/light industrial' use.

To determine whether this change of use is material, changes to the (i) character and (ii) impact
of the use of the structure can be considered in turn:

- The change of use from agricultural use to commercia/light industrial use would render the
land a heavily modified business/workspace/light industrial site, rather than a vegetated
rocky outcrop. lt is clear that the character of the site has substantially changed in undergoing
this change of use.

(a)



- The change of use from an agricultural rocky outcrop to a commercial/light industrial use

could result in additional traffic movements, noise disturbance, light pollution, and the
generation of waste.

On the basis of the above, it is considered that if the site is been used for commercial/light
industrial use, then a change of use has occurred and the change of use is material.

As the making of a material change in the use of any land constitutes development under
Section 3(t Xa) of the Planning and Development Act 2000 (as amended), it is therefore
considered that this is development.

While Article 10(1) of the Planning and Development Regulations 2001 (as amended), set out
exemption that apply to the change of use of any buildings from one class to another, this
does not apply to a change of use of land and therefore is not relevant to consider any further.

ln the interest of clarity however it is worth pointing out that accordins to the submitted
documents, there has been no change of use of the structure on the land, it having been built
allegedly for commercial purposes at the outset. ln any event Article 10(1) does not provide
for an exemption from a change of use from agriculture use to 'light industry' use. This

assessment is based solely of the information provided i.e that the structure is in cmmerical
use and not in agricultural use.

The Section 5 request explicitly requests that it be stated whether each element can rely on the
following classes/articles

Schedule 2 Part 3:

Class6-notrelevant.

Class9-notrelevant.

Class 18 - not relevant.

Any other class in Part 3 - not relevant.

Article9-notrelevant

,l}ased on the documents submitted, this element does not

\r0 a"u"topment provision, therefore it can be determined
' tl exempted development.

come within the scope of any exempted
that Element (4) does not constitute

Element (5):

'The intensificotion of use of the shored privote lonewoy off the 11047 by commerciol troffic, day ond
night, beyond any residentiol right of woy'

(a) Whether an intensification of an existing use amounts to development depends (i) whether a

change of use has occurred and (ii) whether that change, if it has occurred, can be described as a

material change. Based on the information provided i.e. that a lane used lightly to access a small
parcel of rocky land is now used more intensively to access a commercial building and associated



yard, I am satisfied that a 'change of use' has occurred but whether this change is material and
may constitute 'development' depends on the degree of intensification, noting that there is a
significant amount of case law in this regard (e.9. Molumby vs. Kearns 1999, regarding an

intensification of use of an industrial estate by large commercialvehicles). The private road turns
into a farm track immediately south of the subject site, which eventually leads to a substantial
number of agricultural and other structures centred around Hilltop Sporting Club (although this
is not the primary access route to Hilttop Club; it having a more substantial access road on its
eastern side). The track leads through a number of private landholdings between the L-1041 and

the R765 via Hilltop Sporting Club. The submitted documentation mentions a 'commercial' land

rover, a flatbed truck, and a loader using the private road to access the subject site. lmages in the
submitted documentation, and the Google Earth excerpt in Figure 1 above, both show only 1 No.

white van parked at the subject site. While these vehicles could easily represent a degree of
intensification, it could equally be the case that the large farm complex to the south would
reasonably have used this private road for access by vehicles of various size and at various times
in the course of carrying out agricultural activities. Ultimately, without traffic surveys quantifying

the intensification, it is not possible to state whether the intensification of use of this roadway is

a material change of use.

As there is insufficient information to determine whether this element constitutes a material
change of use, it cannot be determined whether this element constitutes development under
Section 3(1Xa) of the Planning and Development Act 2000 (as amended).

(b) As it cannot be determined whether this element constitutes development, it equally cannot be

determined whether this element constitutes exempted development.

The Section 5 request explicitly requests that it be stated whether each element can rely on the
following classes/articles

Schedule 2 Part 3:

ClassS-notrelevant.

Class9-notrelevant.

Class 18 - not relevant.

Any other class in Part 3 - not relevant.

Article 9 - lt is not possible to determine whether Article g(lXaXiii) applies without a

quantification of the intensification of traffic movements. I therefore refer to Section 5{3Xb) of
the Planning and Development Act 2000 (as amended) which states;

"Without preiudice to subsection (21. in the event thot no decloration is issued bv the olannina
outhoritv. onv person who mode a request under subsection (7) mov, on povment to the Boord of
such fee os mov be prescribed refer the question for decision to the Board within 4 weeks of the
dote thot o declarotion wos due to be issued under subsection (21".



ased on the documents submitted, there is insufficient information to determine whether this
element comes within the scope of any exempted development provision, therefore it can be

determined that Element (5) does not constitute exempted development.

Appropriate Assessment

The nearest European site is the Carrigower Bog SAC, located c. 250m directly north of the site. Though

the wider landscape falls to the north, directly towards the European site, the rocky outcrop on the
site indicates that the the lands to fall to the east and south, with the excavation and soil infilling
having taken place on the eastern side of the rocky outcrop. However, Prime2 basemapping indicates

a watercourse immediately east of the subject site, which leads directly into the Carrigower Bog SAC.

Therefore, it is possible that a hydrological source-receptor pathway exists. Considering the
considerable excavation and soil infilling and possible sediment run-off, adverse impacts on the
qualifying interests and conservation objectives of the European site cannot be ruled out.

Article 9

Separate to the individual commentary on each element above, it is considered that Article

9(1)(aXviiB) is relevant, as the Planning Authority is the competent authority in relation to Appropriate

Assessment and it cannot be ruled out that the works/development may require an Appropriate

Assessment.



Recommendation:

With respect to the query under Section 5 of the Planning and Development Act 2000(as amended),
as to whether or not:

1. The excavation, levelling and re-grading of the hillside.
2. The construction and surfacing of a new internal roadway.
3. The erection of a large shed on the excavated platform.
4. The use of that shed and the surrounding yard for commercial storage and as a workshop

associated with the carpentry/joinery trade.
5. The intensification of use of the shared private laneway off the 11041 by commercial traffic, day

and night, beyond any residential right of way;

at Rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow.

constitutes exempted development and exempted development within the meaning of the Planning

and Development Acts, 2000 (as amended).

The Planning Authority considers that

1. The excavation, levelling and re-grading of the hillside is development and is not exempted
development.

2. The construction and surfacing of a new internal roadway is development and is not exempted
development.

3. The erection of a large shed for commercial use on the excavated platform is development and

is not exempted development.
4. The use of that shed and the surrounding yard for commercial storage and as a workshop

associated with the carpentry/joinery trade is development and is not exempted development
5. lt cannot be determined whether the intensification of use of the shared private laneway off the

11041 by commercial traffic, day and night, beyond any residential right of way is or is not
development and is or is not exempted development;

at rear of "Tenlach", Drumbawn, Newtownmountkennedy, Co. Wicklow.

Main Considerations with respect to Section 5 Declaration:

a) The details submitted with the Section 5 Declaration Application
b) Sections 2, 3, and 4 of the Planning and Development Act 2000 (as amended)
c) Article 6,8C,9, and 10; Class 13 of Schedule 2'.Part 1; Classes 6,9,18 of Schedule 2:Part 3; Class

4 of Schedule 4 of the Planning and Development Regulations 2001 (as amended).
d) Section 5(3Xb) of the Planning and Development Act 2000 (as amended)

Main Reasons with respect to Section 5 Declaration:

(i) The excavation, levelling and re-grading of the hillside is works and therefore development having
regard to the definition set out in Section 2 and Section 3(a) of the Planning and Development
Act 2000 (as amended), and does not come within the scope of any exemptions the Planning and

Development Act 2000 (as amended), or the Planning and Development Regulations 2011 (as

amended);



(ii)

(iii)

(iv)

(v)

(vi)

The construction and surfacing of a new internal roadway is works and therefore development
having regard to the definition set out in Section 2 and Section 3(a) of the Planning and
Development Act 2000 (as amended) and does not come within the scope of any exemptions the
Planning and Development Act 2000 (as amended), or the Planning and Development Regulations
2011 (as amended);
The erection of a large shed on the excavated platform is works and therefore development
having regard to the definition set out in Section 2 and Section 3(a) of the Planning and

Development Act 2000 (as amended), and does not come within the scope of any exemptions the
Planning and Development Act 2000 (as amended), or the Planning and Development Regulations
201L (as amended);
The use of that shed and the surrounding yard for commercial storage and as a workshop
associated with the carpentry/joinery trade is a material change of use and therefore
development having regard to the definition set out in Section 3(a) of the Planning and

Development Act 2000 (as amended), and does not come within the scope of any exemptions
the Planning and Development Act 2000 (as amended), or the Planning and Development
Regulations 2011 (as amended);
It cannot be determined whether the intensification of use of the shared private laneway off the
11041 by commercial traffic, day and night, beyond any residential right of way is a material
change of use and therefore development, having regard to the definition set out in Section 3(a)

of the Planning and Development Act 2000 (as amended), due to insufficient quantification of the
increase in traffic movements.
It cannot be established that the works/development do not require an Appropriate Assessment

under the Habitats Directive.

ln relotion to ltem (v) "Without oreiudice to subsection (21. in the event thot no decloration is issued

bv the plonninq authoritv, onv person who mode o reouest under subsection (71 mov. on povment to
the Boord of such fee os mav be orescribed. refer the question for decision to the Boord within 4 weeks

of the date that a declorotion wos due to be issued under subsection (21".

/t'L/-l [,,t* ClL.h

Michael Woods O'Rourke EP

2Lltol25
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MEMORANDUM

WICKLOW COUNTY COUNCIL

TO: Michael Woods O'Rourke FROM: Joanne Byrne
Executive planner A/ Staff Officer

RE:- EXL2L|2025 - Declaration in accordance with Section 5 of the Planning &
Development Acts 2OO0 (as amended)

I enclose herewith for your attention application for Section 5 Declaration received
2910912026.

The due date on this declaration is the 2611012026.

Scllrr,r* -fu8{^/s-
A/Staff Officer
Planning, Development & Environment
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(llictclocr Cocrnsg Counsil

Plean5il, Forbairt Eacnamaiochta agus Tuaithe
Planning, Economic and Rural Development

Adrian Tripp,
c/o BPS Planning & Development Consultants,
PO Box 13658,
Dublin 14,
D14 NY27

RE:

A.Chara

I wish to acknowledge receipt on 29/09/2026 full details supplied
above Section 5 application. A decision is due in respect
26/ LO/2026.

Mise, le meas

Joanne Byrne

V Staff ffiicer
Planning, Economic & Rural Development

29th of September 2026

Application for Certificate of Exemption under Section 5 of the Planning and
Development Acts 2000 (as amended) - EXL21,/2O26

Aras An Chontae / County Buildings

Crll Mhantdrn / Wrcklow

Guthdn / Tel (0404) 20148

Farcs / Fax (A4041 69462

Rphost / Emarl: plandev@wrcklowcoco re

Suiomh / Websrte www wtcklow.te

by you

of this
in respect of the
application by

c? Ba ch6rr gach comhfhreagras a sheoladh churg an StrUrth6rr Serrbhrsi, Pleandrl, Forbarrt Eacnamaiochta agus Tualthe

All correspondence should be addressed to the Drrector of 5ervrces, Plannrng, Economtc and Rural Development
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Thc Sccretary,
PLanning Department,
WickLow County Counci[,
County Buildings, Station Road,
WhrLegates. A67FWg6.
WickLow Town, County Wicklow,

29 september 2O26
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Dear Sir,'Maclanr,

Re: Section g referral / exemption declaration - lands to the reor of Tenlach, Drumbown,
Nevfovnmountkennedy, Co, Wichlaw, A6J T6$ ilands forming part of Fotio WW+1471F the subject of
withdrawn PRR zl,/y4d, A question orbes os to whether the follawing, tahen separately and together,
constr'fute developrnent and are ar are nat exempted develapment d the excavation, tevelling ond re-
grading of the hillside, inctuding works akeady recorded by Wicklow County Council on inspection of PRR

at,ry4o and further ertensive excoyoflon carried out within approximately the lost sr'k manths; E) the
constructrbn clnd surfacing af a new internal roadvtay I track of crushed concrete leading from the
shared loneway up to ond ocross the subiect londs, together with fencing and o lached gate; $) the
erection of a large shed, frst constructed in timber and subsequently clad in metol, on the excavated
ptatform; Q) the use of fhot shed and the surrounding yard for commerciol storage ond as o worhshop
ossociofed with the corpentry ./ joinery trade of Martin Hayes (inctuding generotors, power toob such as
drills, jigsaws, grinders and other workshop equipment, and associoted noise during working hours,
ureelrends and evenings); G) the intensiftcation of use of the shored privote laneway off the Ln$ by
cammercial traffic, doy and night, beyond ony residentiat right of woy; and 6) whether any of il to 6) can
rely on Class 6 Ctoss g, Closs t8 or any other closs rn Part 3 of Schedule 2 to the Planning and
Developmenf Regulofibns eoot, hoving regord to the limitatians in thase closses qnd ta Article 9, Each
item rs oshed ftourhg regord to sectlons a S, q ond i of the Planning and Development Act eooo, to Articles
6, S, g ond to of the Planning qnd Deyelopmenf Regutotrbns toor, to the plonner's reports and
recamrnended refusol reosons an PRR at/24a, and to the srfeb lacqtion in the Narth East Mauntain
Lowlonds Area of High Arnenity.

BPS Pl"anning & DeveLopment Consuliants Ltd, a frrm of lrrsh PLanning lnstitute accredrted town planntng consuLtants, has been
retarnccl by Adnan Tripp of Tenlach, Drumbawn, Ncwtownrnountkennedy, Co Wrcklow, ,463 T651 lhereafter "the client'] to
prepare and Lodge this sectron 5 referral with Wrcklow County CounciL lhereafter'WCC.]

The referral relatcs to works carrred out, and a use now operatrng, on elcvated Lands tmmedrateLy to the rear of the clrent's
dwelling, The Lands have no specifrc postaLadclress, Access rs from the Lro4r via the shared private Laneway that runs aLong the
srde of Tenlach and turns ieft to the rear The clrent holcls a resrcientiat right of way over that laneway, The laneway ts understood
toberntheownershrpof PatCooke Russell ancl LauraGummersonhold.,orclarm,aresrdenttaLrrghtof way ThecLtenthasbeen
informed that the Lands were soLd bry Mr Cooke to RusseLl and Laura Gummersont Mr Hayes (father of Laura Gummerson) rs the
person obserr",ed to be operating from the shed,

Our clrent asks WCC to determrne whether thc works and use set out rn the qucstron constttute devclopment and are or are not
cxcmptecl development No enforcement fiLe rs understood to lrave becn opened A Lcttcr rs berngl Loclged concurrently wtth
the Enforcement Section This referrat asks for a declaratron of status The enforcement letter puts the WCC on notrce of the
sanre works and use. A declaration is necessary because nothrng on the Lands has the benefrt of a grant of permtsston, PRR

21,/740 was wrthdrarvn aftcr a recommcndatron to rcfuse, and the works and commercraI usc have conttnucd and rntcnsrfred,

No enforcement fiLe rs understood to have been opened A Letter is being lodged concurrently wrth the Enforcement Sectron Thrs
referraL asks for a declaratron of status
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1.o Validation

Section 5(! of the PLannrng and Development Act zooo provtdes that tf any questron arises as to what, rn any partrcuLar case, rs

or is not development or is or rs not exempted development, any person may, on payment of the prescribed fee, request a
declaratron on that questron,

A cheque for €Bo, berng the statutory fee, is attached Our client is not the owner of the sub-iect Lands, Section 5 does not require
the requester to be the owner The name and address of the persons believed to own and occupy the Lands are given on the
accompanying form RusseLL and Laura Gummerson (owners, as understood from Mr Cooke) and Martrn Hayes (occuprer ,/
operator of the shed),

To support this referra[, BPS has,

. provided a compteted WCC section 5 form,
o set out rn thrs tetter the question whtch has trrtsen,
. set out the facts relevant to that questron, rn:Ludtng PRR 27/74a, the two planner's reports of Solomon Aroboto E.zP dated 4

August zozt and 25 January zozz,lhe recommended refusaL reasons, and the client's account of subsequent works and use,
. attached an OS-based site Location map with the subject Lands outtined in red and the ctient's dwelling identified, extracts

from ihe zt/74o drawrngs (site outlined in red, right of way shown ye[ow), copies of the z7/74o pl.anner's reports, and
photographs of the excavated platform, cru;hed-concrete roadway, shed, fenctng and Laneway

WCC may require more detail Section s(zXb) al.tows the planntng authority to request further informatron, Any such request can
be met promptly

The completed section 5 form, this Letter and th-^ accompanying BPS Section 5 Report are Lodged together so that the questron
is framed and the statutory tests are set out in c,ne submission,

e,o The Lands and planning history

The Lands sit in the townLand of Drumbawn, on the elevated srde of a substandard laneway off the L1o41 Carrigower SAC,/NHA
lies cz3o m downhrLl The 4 August 2oztrepotl records a stte of o,4B ha, elevated above the lane and surroundrng area and
exposed in viewsl "the land on which the applrcation site located has been excavated " The same report places the site in the
North East Mountain Lowlands Area of High Amenity under the (then) County Development PLan 

"0!6-20"2
PRR zt/740 (Russell and Laura Gummerson) scught permission for a srngLe-storey dweltrng of t7g sq,m, effluent treatment,
bored welt, new entrance and continuatron oi the existing access laneway. The applicatton was recetved on 4 June 2021,

Unsolicited further rnformation was lodged on tt November 
"o?r 

and rB January 2a22 The application was wrthdrawn on 31
January 2022, No permission rssued, No subsecluent application for the shed, roadway, excavatton or commercral use appears
on the publrc regrster,

The frrst planner's report recommended refusa for three reasons ln summary

. Redson 7: exposed site tn an Area of High Anrenlty; the deveLopment wouLd form an intrustve feature: "the scaLe of excavatron
works aLready carried out on site incLudrng additional works that wouLd be required" wouLd resuLt in a serrous deterroratron
of Landscape quality

. Reason z: the Laneway was rnadequate in wrdth, aLignment and structuralcondttion and was "onLy suttable to cater for traffrc
movements generated by existrng permane nt natrve residents"; addittonal trafftc wou[d endanger publtc safety by reason of
traffrc hazard

o Reason 3: insufficrent rnformation to sripport further backLand development: permissron wouLd support further
encroachment of an uniustifted backtand pattern,

On further rnformatron the planner accepted tlrat an upgrade of the shared laneway (then described as 4,5 m wtde, crushed-
concrete base, tar shavings, two pul"L-ins) was " rcceptable" as a surface, but matntained refusaL on Landscape / excavation and
on backland pattern The z5 January 2o2? recommendatton restated Reason r in fult and substttuted a backtand reason
development wholly to the rear of existrng houses would support further encroachment and an undesrrable pattern The
appIcation was then withdrawn.

WCC has therefore akeady recorded, on a formal inspection, that excavaiton of thts hiLlside had taken place by July 2021, that
the srte is prominent and exposed tn an Area of Htgh Amenity, and that the Laneway is not suited to additional non-LocaL trafftc
Those findrngs are materiaI to whether later excavation, a ne!( crushed-concrete road up the htll, a large shed and a commerciaL
workshop can be exempted development

3.o What is on the ground now

The cLient's evidence, which can be verifred on inspection from the taneway and the pertmeter fence, is as follows

. Excqvation; Works recorded n ?02L have been fotlowed, within approxtmately the [ast stx months, by further extensive
excavatron, The hil.i has been flattened to fcrm a working platform, CommercraL trucks have delrvered substantiaL volumes

BPS Ptarrning & Devetopment Consultants I www bpsplanning.ie
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of clrshed concrete The 'bcfore / after" photographs submrited wrth 2t/740 already show a strlpped and re-graded htLlstcle;

the current platforrn and roadway go weLL beyond that

c Roadway, gote and fencing: A new rnternal roaci of crushed concrete has been burlt from the shared Laneway up to the

platform ,{Locked gate anJ penmeter fencrng have been erected These are not agrlculturaLtracks of a krnd contemplated

by Class g or Class 18; thcy serve the shed and the commercial use

o The shed: A Large shecl has been erected on the platform lt was frrst burli in timber and has since been clad rn metal No

permtsston exis'-ts for rt, lt rs not an agrrculturaL structure serving a farm on these Lands, lt is occupied as a store and workshop

o lJse: Russell Gummerson told the client that Martin Hayes' had to leave a workshop unrt rn Newtownmountkennedy and is

usrng the shed for "storage" of work equrpment and machines The actrvrty and noise are those of a worktng carpenLry /
wortishop use generatori, po*", tools and a mechanrcaL ,/ mitl saw Traffic on the Laneway is now darly, including at night

That rs commercral use of Land and of a structure rn the open countryside, not tnctdental domestrc storage and not

agricul.ture,

t The laneway: The chent's rrghi of way, ancl the Gummersons' right of way as understood, are resldentlal The laneway ts not

a pubLrc road Comnrercral HGV and van nrovements assocrated wrth a workshop are not movements generated by extsttng

permanent native residents They reproduce, tn a more rntensrve form, the trafflc concern that underptnned recommended
refusal reason 2 on 21-/740

4.o The tegaL tests - summary (these points are devetoped in the attached report)

Section 3(r) of the Act providcs that "clevelopmcnt" means, except where the context otherwtse requires, the carryrng out of any

r,vorkson,ln,overorunclerLandorthemakingof anymateriaLchangeintheuseofanystructuresorotherLand Sectronzdefrnes
"works" as rncludrng any act or operation of ionstruction, excavation, demolrtion extenston, aLteratton, repair or renewal

Excavation and re-gradtng of a hillside, constructron of a crushecl-concrete roadway, erection of a shed, fcnong and a gate are

works and are therefore Jevelopment unLess they are exempted development, The change from agricuLturaL / undeveloped

lrrllsrde (the condition recorcled n the zt/740 photograptrs) to a metal-clad workshop wttlr comnrerctal trafftc is a matertal

change of use and rs therefore developrnent unless exempted,

Exempted developnrent is confined to what sectron 4 of the Act and the Regulations actuaLLy confer The classes t.t.tost often

invoked for ruraL sheds and tracks do not asstst here

e Part 1, Class 3 (a shed or srmrlar structure within thc curtilage of a house) cannot apply The shed and platform arc not wrthin

the curtrLage of TenLach They are not wrthrn the curtrlage of the Gummerson house opposite TenLach, PRR zrl74o was

withclrawn, A house on a different pLot does not make thrs hrllsrde its curtiLage,

r Part 3, Class 6 and the store / barn / shed cLass are for agrrculturaL structures on a holding, used for agricuLture, sublect to

floor-area and herght Lrmrtatrons A workshop and store assocrated wrth the trade of Martrn Hayes, rncluc|ng generators,

power tools and a mechanicaL / mtlL saw, ls not agncuLture,

o Part 3, Class 9 (gate,/ gatcway, and any prrvate-way cLass reLred upon wrth it) does not authorise a crushed*concrete roadway

burLt to take commerctal trucks to an unauthorrsed workslrop or a locked gate that controls that acccss across a shared

resrdentraL Laneway

. part 3, Class rB ancl aL[ed Land-rmprovement ,/ prrvate-road ciasses do not authorrse the flattenrng of a hiLlsrde tn an Area of

High Amenity to form a comnrerctaL yard

Even rf a class were capable of being reacl onto a modest agrrcuLtural store, ArtrcLe 9 woulcl take the exemptton away on this

site WCC has aLready found the hrLlsrde to be an exposed site in an Area of High Amenrty where excavatton seriousLy deteriorates

tandscape qLrality, and has already found the l-aneway unsurtable for additional trafflc, Those are planning Judgnlents on this

cxact Land, made after lnspectron

A materral change of use frorr agricuLture (or from vacant excavated Land) to commerctaL workshop / storage ls not exempted

by Artrcle ro .aio tn thc narrow cascs rn Part 4 of Schedule 2, none of whrch apply, There ts no authortsed use from whtch a

change coi-rLd be exempted,

5,o !t/hy the question is framed in six parts

The stx parts are asked separately and together so that WCC can decLare on each element, lt rs the chent's posrtron that

r, the excavation is works and ts not exenrpted clevelopnrent - it was already a concern on 27/740 and has stnce been

enLargedt
z the crushecl-concrete roadway, fencing and Lockecl gate are works and are not exenrpted deveLopment,

3 the shed rs works and is not exempted development:

httlls .//www Lrnkedin conrlrrrlnra, tln-hayes-81857216l
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4. the commercral storage ,/ workshop use rs l matertal change of use and is not exempted development,
5 the commercial use of the shared laneway is development as part of that change of use and,/or as works, and rs not

exempted, and
6, no cLass in Part 3 of Scheduie z. read with A rticLe 9, saves any of the above

A srngLe composrte decLaration that the development is not exempted would aLso answer the question The Lrmbs are Lrsted so
that nothing rs left outside the determinatron,

6.o Conclusion and request

Nothing on these Lands has planning permrssion The onl.y apphcation that touched the hillsrde was withdrawn after WCC
recommended refusal because of excavatror, visual harm in an Area of High Amenity, the condition of the Laneway, and
backland pattern The works and the workshop use have conttnued regardLess

The ctieni asks WCC to dectare that each of ite"ns (il io 6), taken separately and together, is development and rs not exempted
devetopment,

Please direct all correspondence to this office, lf you have any questions, pLease call 8PS on 01 539 4960 or oB7 z1t 5B7t

Bcst wrshes,

$n^{^* 8w" 8,"4,

Brendan Byrne Buck MlPl
Managing Director
BPS Planning & DevelopmentConsuttants LTD
Cha*ered Member of the lrish Ptanning lnstitute

EncL.

. Completed WCC sectton 5 form

. OS srte iocaiion map (subject Lands rn red; <;Ltent's dwel"ling identified, right of way indicated)

. BPS Sectron 5 Report containrng, inter oLiq (r) extracts from PRR 2t/740 drawtngs and site notice, and (z) Photographs of
excavatron, roadway, shed and Laneway (in':Luding 27/740 inspectton photographs

. PLanner's reports on PRR zt/740 (4 August zozt and 25 January zozz) and wrthdrawal acknowledgement,

. Cheque for €Bo
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Wicklorv County Council
County' Buildings

Wicklorv
Co Wicklorv

Telephone 0.{04 20148
Fax 0404 69462

Office Use 0nlv

WICKLOW COUNTY COUi,iciL ;

I
Date Received

Fee Recei"ed 2 I SEP 2026

PLANNING DEPT.

APPLICATION FORM FOR A
DECLARATTOI{ IN ACCORDANCE WITH SECTION 5 OF THE PLANNING &

DEVELOPMENT ACTS 2000(AS AMEI\DBD) AS TO WHAT 1S OR IS NOT
DEVELOPMENT OR IS OR IS NOT RXEMPTED DEVALOPMENT

l. Aprrlicant Details

(a) Narne of applicant: Adrian Tripp.

(b) Address of applicant: 'Tenlach', Drumbawn, Newtownmountkennedy, Co.
Wicklow, A63 T651

Note: Phone number and enrail to he fllled in on senarate Dase.

2. Asents Details (Where Applicable)

(b) Name of Agent (where applicable): Brendan Byrne Buck MIPI.

Addrcss of Agerrt: BPS Planning & Development Consultants LTD, PO Box
13658, Dublin 14, D14NY27.

Note: Phone numbcr and email to bc tllled in on separate page.

3. Declaration Details

t. Location of Development sr,rb.iect of Declaration: Lands to the rear of Tenlach,
Drumbalvn, Newtorvnmountkennedy', Co. Wicklow, A63 T651 (part of Folio
WW4l470F, the subject of withdrawn PRR 211740).

Are 1,or-r the owner and/or occupier of these Iands at the location under i. abol'e'l
No. Adrian Tripp is not the property on'ner.

lf 'No' to ii alrove. please supply the Name and Address of the Owtrer. and or
occupier: Russell and Laura Gummerson or Martin Hay'es - lands to the rear
of Tenlach, Drumban'n, Newtownmountkennedy, Co. Wicklorv, .463 T651
(lands forming Folio WW4L47AF rn'hich were the subiect of w-ithdraw'n PRR

il.

tv.



2U740).

Section 5 of the Planning and Development Act provides that: If any question

arises as to what. in any parlicular case, is or is not development and is or is not
exempted development, within the meaning of this act. atry person ma)'. arl

payment of the prescribed fee. request in writing fiorn the relevant planning
authority a declaration on that question. You should therefbre set out the query
fbr r.l'hich you seek the Section 5 Declaration:

A question arises as to whether the following, taken separately and together,
constitute development and are or are not exempted development: (1) the
excavation, levelling and re-grading of the hillside, including works already
recorded by Wicklow County Council on inspection of PRR 211740 and
further extensiye excavation carried out within approximately the last six
months; (2) the construction and surfacing of a new internal roadway / track
of crushed concrete leading from the shared laneway up to and across the
subject lands, together with fencing and a locked gate; (3) the erection of a
large shed, first constructed in timber and subsequently clad in metal, on the
excavated platform; (4) the use of that shed and the surrounding yard for
commercial storage and as a rvorkshop associated with the carpentry /
joinery trade of Martin Hayes (including generators, power tools such as

drills, jigsaws, grinders and other workshop equipment, and associated noise
during working hours, weekends and evenings); (5) the intensification of use

of the shared private laneway off the Ll04l try commercial traffic, day and
night, beyond any residential right of way; and (6) whether an1' of (l) to (5)
can rely on Class 6, Class 9, Class l8 or an1' other class in Part 3 of Scheclule
2 to the Planning and Development Regulations 2001, having regard to the
limitations in those classes and to Article 9. Each item is asked having regard
to sections 2, 3, 4 and 5 of the Planning and Development Act 2000, to
Articles 6, 8, 9 and 10 of the Planning and Development Regulations 200I, to
the planner's reports and recommended refusal reasons on PRR 211140, and
to the site's location in the North East Mountain Lowlands Area of High
Amenity.

Additional details ma1 be submitted by way of separate submission.

Please find a covering letter attached which has been prepared by BPS

Planning & Development Consultants LTD.

Indication of the Sections of the Planning and Development Act or Planning

Regulations you consider relevant to the Declaration:

Sections 2, 3, 4 and 5 of the Planning and Development Act 2000, as

amended; Articles 6, 8, 9 and 10 of, and Classes 6, 9 and 18 of Part 3 of
Schedule 2 to, the Planning and Development Regulations 2001, as amended.
Please refer also to the attached covering letter and BPS Section 5 Report.
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vll.

Does the Declaration relate to a Protected Structure or is it within the curtilage of

a Protected Structure (or proposed protected structure): No.

List of Plans. Drau ings subrnitted g'ith this Declaration Application:

- New OS map with the subject site/lands outlined in red'

- Copy of an OS based site location map with the subject lands outlined in

red which has been submittecl to WCC under planning application reg'

ref.2fi4A.
- Copies of details and drawings are attached which have previously been

submitted by the property owner in respect of planning application reg.

ref.21740. CUlt/,."p1
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PO Box 13658. Dubtin 74, D14NY27
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This document has been prepared for the exclusive use of our Client and unless otherwise agreed in writing with
BPS Planning & Devetopment Consuitants LTD, no other party may use. make use of, or rely on the contents of
this document. The document has be en compiled using the resources agreed with the Ctient, and in accordance
with the agreed scope of work, BPS Pl.anning & Devetopment Consultants LTD accepts no responsibility or tiabitity
for any use that is made of this document other than for the purposes for which it was originally commissioned
and prepared, including by any third party, or use by others, of opinions or data contained in this document. BPS
Planning & Development Consultants LTD accepts no liabiLity for any documents or information suppl.ied by others
contained or referenced in this docunrent, lt is expressty stated that no independent verification of any documents
or rnformation supptied by others for this document has been made, BPS PLanning & Development Consu[tants
LTD has used reasonab[e skitt, care, and diligence in compiting this document. lt should be noted that no changes
of whatsoever nature are to be ma<1e to any wording, information or details set out or contained in any BPS

document untess the express conser:t has been obtained in advance, in writing, from BPS.

Date: 29 September zoz6
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1.o lntroduction

This report is submrtted with ,r referral under section 5 of the Plannrng and Development Act 2ooo, as
amended ("the Act"), to Wicklow County CounctL ("WCC") lt rs prepared by BPS Plannrng & Development
Consultants Ltd on behalf of Adrtan Tripp of Tenlach, Drumbawn. Newtownmountkennedy, Co
Wrcklow, A63 T651 ("the c[rent"),

The referral asks the Planning Authorrty to declare whether specrfred works on elevated Lands
rmmediatety to the rear of th,: chent's dwelling, and a use now operatrng on those Lands, constitute
deveiopment and are or are not exempted development The lands form part of Folio WW4UToF They
are the same hrllsrde that was the sub1ect of planning applrcation PRR 21./740, which was wrthdrawn on
31 -January zo22 afler WCC re,:ommended refusal", No permission has ever issued for the works or the
use now on the ground,

The works and use rn rssue arr,. in summary

o extensive excavation, Leve:ling and re-grading of the hillside (inctuding works aLready recorded by
WCC on rnspection of PRR 2t/740 and further excavatron carrred out wrthin approxrmately the Last
six months):

. constructron and surfaong of a new internaL roadway of crushed concrete from the shared laneway
up onto the excavated pLa -form, together with fenctng and a locked gate: erectron of a large shed,
first burl.t in timber and later cLad in meta[,

. use of that shed and yard f cr commerciaLstorage and as a workshop associated wrth the carpentry
/ joinery trade of Martin Hayes (father of Laura Gummerson), includrng generators, power tools and
a mechanical saw(s) and other workshop equtpment, and

r rntensification of the share d private laneway off the L1o41 by commercra[ traffic, day and nrght,
beyond any resrdentiaL rigl''t of way

The fuL[ question, in srx parts, is set out on the completed section 5 form and in the coverrng Letter Each
part rs asked separateLy and tc'gether, havtng regard to sections z, 3, 4 and 5 of the Act, Artrcles 6, B. g
and ro of the PLanning and De',zelopment Regulations 2oo1, as amended ("the ReguLations"); Classes 6,
g and 18 of Part 3 of Schedul"e z to the Regul.atrons; the planner's reports of 4 August 2021and z5 -January
zoz2 onPRR zt/740, and the srte's location rn the North East Mountain Lowlands Area of Hrgh Amenity,
This rs a section 5 referral lt is not rtself an enforcement complarnt No enforcement fiLe rs understood
to have been opened A Letter i; being Lodged concurrently with the Enforcement Section The purpose
of this referral, and of thrs report, is to obtain a btnding declaratton on the legaL status of the works and
the use

1.r The ctient, the lands ald occupation

Our client Lrves at Tenlach, on'he shared Laneway at Drumbawn The sub;ect lands Le immediately to
the rear of that house, elevatec, above the [aneway and exposed rn views from parts of the surroundrng
area, The Carrigower SAC ,/ Nt-lA Lres approximately z3o m downhilL, on the opposrte side of the Lro4r
RusseLL and Laura Gummerson are understood to be the owners of ihe sub.lect Lands, following a saLe
from Pat Cooke Martrn Hayes, father of Laura Gummerson, occuples and operates thc shcd and yard
The Gummerson dwellrng opposite TenLach is a separate plot The shed and excavated platform do not
Lre within the curtiLage of that dwelting, The clent's right of way over the shared Laneway is understood
to be resrdenttal.

L.2 Scope of this report

The report describes the works and the use as they now stand; sets those facts against WCC's own
rnspectron findings and recomrnended refusaL reasons on PRR 27/740, and applies the statutory tests
for "development" and "exenrpted deveLopment" lt addresses whether any of the usual rural
exemptrons rn Part 3 of SchedL Le z can be relted upon, and whether Article g takes those excmptrons
away on thrs srte,

The remarnder of the report rs ;rrranged as follows, Section numbering may be adjusted as frgures and
appendices are frnaLised.

r Sectron 2 - Locatron and de;criptron of the Lands
. Section 3 - Sectron 5 questr()n arising
o Section 4 - Background to t're Section 5 (plannrng and enforcement hrstory, polrcy context)
. Sectron 5 - Statutory provrsi :ns
. Section6-Assessment
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. Sectron7-Conclusron

. Section B- Recommendatron

Photographs of the excavatron, roadway, shed and laneway (rncludrng the 21./740 inspectton
photographs) are included wrth thrs report, together with an OS site Location map identifying TenLach
the subject Lands and the shared rrght of way, extracts from the zt/74a drawings and site notice, the
pLanner's reports of 4 August 2021 and z5 January zozz, and the wrthdrawal acknowledgement Ftgurc
numbenng wiLL be confirmed as the report is completed

It rs the client's posrtron, developed in the secttons tlrat follow, that each of the works and the use
described above is development and ls not exempted development

2.o Location and description of the lands

2.4 Location

The Lands the sub.lect of this referral("the sublect Lands") Lie rn thc townland of Drumbawn, tn tlrc rural
hinterl.and of Newtownmountkennedy, County Wickl.ow, They srt immediately to the rear of the cLtent's
dwellrng, Tenlach, Drumbawn, Newtownmountkennedy, 463 T651 Access from the publrc road is

solely by a shared privaie laneway whrch Leaves the L1o41 and serves a small number of exrsttng
houses, incLudrng TenLach

The sublect lands form part of Folio WW41"47oF They are the sanre hiliside that was the applicatton site
under PRR zL/740 (RusseLL and Laura Gummerson) That applrcation descrrbed a srte of o 48 ha The red
line on tlre Ordnance Survey map submitted with this referral identifres the excavated platform, the
rnternaL roadway, the shed and yard, and the Length of shared Laneway over which commercial trafftc
now passes Tenlach rs marked on the same map,

ln Landscape terms the Lands Lie in ihe North East Mountarn Lowlands Area of High Amentty as apphed
by the reporting planner on pRR 27/740 under ihe County Development PLan then in force and as
carrted forward in substance rn the current Ptan The srte ts elevated above the l"aneway - the reg ref,
21,/740 reports record a ciifference in Level of the order of 10 m - and rs exposed rn vrews fronr parts of
the surrounding area The Carrigower SAC / NHA (site code 000716) lies approximately z3o m downhtLl.,
on the opposrte srde of the L1o41, No part of thrs referraL turns on an appropnate-assessment point, ihe
SAC rs recorded only as part of the receiving envtronment

The pattern of development aLong the Laneway ts a smaLl number of houses served by a substandard
rural access The Gummerson dwelLing stands opposrte Tenlach, on a separate plot The excavated
platform and shecl clo not Lie within the curtrlage of that dwellrng They Lre uphrlL ancl to the rear, on Land
that was agrrcultural hiLlside when PRR z7/740 was made and that WCC then treated as a proposed
backLand house site,

2.2 The shared laneway

The faneway leaves the Lro4r anci cLimbs to the cLuster of houses The planner's reporl of 4 August 2C21
recorded tt as substandard rn width surface and alignment, and suitable only for traffic generated by
exrsting permanent native residents Local to thrs particular area who are already served by the route,
SightLnes at the junctton wrth the Lto4r were consrdered capable of berng achteved; the oblection was
to the Lane itself

Unsolicited further tnformaiion an at,/74a stated that the laneway had been wrdened to about 45 nr,

that pull-ins had been formed, and that the surface was a crushed-concrete base dressed in tar
slravings and rolled, The pLanner recorded that upgrade as acceptabl"e for the purposes of that
appltcatton That findtng did not authorise a commerciat workshop, did not authorise a new tnternal road
up the htLlsrde, and drd not convert a residentiaL rrght of way rnto a commerctaI access

The cLtent's nght of way rs understood to be residentraL Commercial vehrcLes assocrated with the shed
now use the laneway by day and by night,

These commerciaL vehicle movements on the shared Laneway and onto the crushed-concrete tnternaL
roadway are ongoing, Video evidence of a flatbed iruck using the Laneway and turntng onto the
unauthorised roadway is avaiLable and can be suppLred Martin Hayes reguLarly uses a commerctaLtwo-
seater Land Rover Discovery (rogistration 191 WW 923) An actrvity log of vehicle movenrents and
workshop noise (fronr Late May z0z6 onwards) has been maintarned by the referrer and ts avarlable rf
requtred A camera has now been installed to record ongotng acttvtty
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4,3 Condition of the hittskte as recorded in zozr

WCC rnspected the Lands on zB JuLy 2o2t lhe planner's report of 4 August zozris WCC's own record
of what was then on the grourd'

r the site was elevated abcve the lane and surrounding area and exposed rn views from the
surroundtng area ln parts;

e the Land on whrch the applrcation site was located had already been excavated,
r the Lane had been extended and covered in Loose stones; and
. an access / lrack had beerr created tnto the application site

Those frndrngs were made on thrs exact land, after tnspection, They pre-date the further excavatron, the
crushed-concrete interna[ road, the shed and the workshop use that are now referred,

Separate video evidence also exists of signtficant volumes of subsorl and excavated materral betng
moved from the construction :,ite of the Gummerson dwelltng onto the subject hiliside rn earler years.
This materiaI contributed to th,-. aLteration of the natural topography now visibLe on the platform

4.4 V/orks now on the grcund

Since the withdrawaI of PRR 21"/740 on 31 January zoz2, and tn particuLar withtn approximately the Last

six months, the fol.Lowing works have been carried out on the sublect lands Dimensions can be
confrrmed from the photograp.rhs and, where helpful, from scaling on the OS map and current aerial
rmagery

. Excqvotion ond re-grodingr A substantial further cut has been taken from the hiLl.stde The slope has
beenreducedtoanexcava',edplatformofmadeground,Thereg ref,z1./T40reportsalreadytreated
the excavatron then vrsrble as a reason why a house wouLd seriously detertorate [andscape quality
in an Area of High Amenrty The works since then have enlarged that cut, Soil and rock have been
moved; the original pastoral profiLe of the hitl, as rt appears on historic aerial photography and on
ihe older OS mapping, is no longer present across the platform

As noted above, separate v,deo evrdence also exists of stgnificant voLumes of subsorLand excavated
material being moved frorn the construction site of the Gummerson dwelling onto the sublect
hrLtsrde rn earlier years, Thrs matenal contributed to the alteration of the natural topography now
vrsrb[e on the p[atform "

. lnternql roodway: A new internal road or track has been buiLt from the shared Laneway up onto and
across the excavated platform. The running surface is crushed concrete, This is a different work
from any "upgrade" of the shared taneway discussed on reg, ref . zt/74o lt is a new engrneered
access rnto the htLlstde,

. Gate ond fencing:The entrrrnce to the rnternal road is controlled by a Locked gate Fencing has been
erected around or al"ong the works, Together with the gate, the fencrng physica[y separates the
platform from the shared la neway and from Tenlach,

c Shed: A l"arge shed has be<,n erected on the excavated platform lt was first constructed tn ttmber
and has since been c[ad rn metal lt is not a small domestic store within the curtilage of an exrsting
house lt rs a standalone bt.rilding on a newly formed yard, of a scale conslstent with commerctal
storage and workshoP use,

2.5 current use

The shed and the surrounding 1'ard are used for commerctaLstorage and as a workshop associatecl wtth
the carpentry / lonery trade of Martrn Hayes

Martin Hayes operates a carpentry and joinery bustness, Supporttng material (Linkedln' profiLe
reference is incLuded with this referraD.

Activrty on the lands includes the use of a generator, power tools, mechanrcal saw(s), and other
workshop equipment Traffic to and from the shed uses the shared laneway at unsocial hours as wel[
as durrng the day, The use is n,rt incrdental to agriculture on the holding, and it is not incidental to the
occupatron of the Gummerson house opposite Tenlach.

https //www lrnkedrn conl/rnlmartrn-ha',es-81857216/
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Following erection of the shed, a flatbed truck was observed delivering office furniture, a desk and

computer equipment to the site.

Comnrercial vehicLe movements on the shared Laneway and onto the crushed-concrete rnternal
roadway are ongoing. Video evidence of a fLatbed truck using the Laneway and turning onto the
unauthorised roadway is availabLe and can be supplied. Martin Hayes reguLarly uses a commerciaLtwo-
seater Land Rover Discovery (registratron rgr WW g23) An activity Log of vehicle movements and

workshop noise (from Late May 2026 onwards) has been maintained by the referrer and is avaiLable if
required. A camera has now been instaLLed to record ongoing activity.

There is no planning permission for this use. There was no authorisecl commercial use on the hiLlside

when PRR zt/740 was made The onl.y use then contemplated by the applicant was a clwe[Ling, which
was never permitted

2.6 Figures

The figures in this section are identification and comparison material.. They are not offereci as a formaI
Landscape and visual impact assessment. VisuaL impact and Article g are addressed Later in this report.

Planning Pack ltlap{-'\/
{, f,;r .t \*- \
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'Tenlach'

./\,

'- Tliltc
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Fig. t: AS site location map @urchased sheet), subject lands edged red (Tenlach identified, shared
lanewoy ,/ right of woy marhed from the Lto4t in yellow)
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Fig j - Photograph;junction of lhe shared loneway with the Lto4t
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Fig.4: PRR 21/740 site notice

Fig. S: PRR 21./740 site notice ond plqnning opplicotion photographs showing the hillside before the ldter
cut and development worhs h)
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Fig.6: PRR zt,/74o site notice and plonning application photographs showing the hillside before the loter
cut and development worhs Q)
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Fig. Z: PRR 2r/74o site notice qnd planning opplicotion photogrophs showing the hillside before the later
cut ond development worhs B)
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Fig. 8: Client photo of the site ot the time of the zozt planning opplication

Fig. 9: Client photo of the site at the present time Eoz6)
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Fig. to: Recent view ocross the volley showing the shed ond excovoted platform as o conspicuous

feature in the North East Mountoin Lovlonds Area of High Amenity blient photogroph, zoz6)

Shc locrtioo/Ocrcriptlon:

Tht rrlt nrsururGr 0.al8ha rnd ir locrtrd in th* townbnd ol Orumbrwn on lubstondsrd bneway
orf thc tl&tt road. Thc rirt ir elevrlrd rbo\& thr tuc ond wrrorn&ng areo aild erporcd rn

views from lhc rurroundin3 srr I in garls. On iitc lnspection. it ir notcd thr noted that thc land
on which ttle .ppllcalion rite krcrted has been excivrtld. fo thc norlh are some tree and a
ncwly (ofi$rudod dwelung. The othcr rdioin kndr rrc in ogrkultural ule fhc Corrigowtr
SAC/NHA is lo(rttd C.23Om dou'ntrill ol the rite.

Fig. tt: Extract from the WCC Pldnner's inspection description (28 July zozt ,/ report 4 August zozt)
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Fig. tz: StiLl photos from the client's video clips which show the laneway
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Fig. tg: Still photo from the client's video clips which show o

):rii'Lg:.i

r'H

flotbed truch passing up the lanewoy 0)

mil
Fig. u: Still photos from the client's video clips which show a ftqtbed truch passing up the loneway in a
noisy monner E)
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Fig. t5: Still photos from the client's video clips which show a flatbed truch passing up the laneway in a
noisy monner G)

Fig. t6: Still photos from the client's video clips which show vehicles passing up the laneway in a noisy
tnctnner
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Fig. t7: Still photo from the client's video clips which show o loader passing up the lanewoy b)

Fig. t8: Still photo from the client's video clips which show a loader possing up the laneway b)

3.o Section S question arising

The question referred to the pLanning authority pursuant to section 5(il of the PLanning and
Deve[opment Act 2ooo, as amended ("the Act") for review is as follows:

A question arises as to whether the foLlowing, taken separately and together, constitute development
and are or are not exempted de,velopment:

r. The excavation, level.ting ,rnd re-grading of the hiltside to the rear of Tentach, Drumbawn,
Newtownmountkennedy, Co. Wicklow. inctuding works atready recorded by WickLow County
Councit on inspection of PRR 27/740 and further extensive excavation carried out within
approximatety the last six months;

2. The construction and surfacing of a new internal roadway / track of crushed concrete Leading from
the shared laneway off the L1o41 up to and across the sublect lands, together with fencing and a
locked gate;

3. The erection of a targe shed, first constructed in timber and subsequentty clad in metal, on the
excavated pLatform;

4. The use of that shed and the surrounding yard for commercial storage and as a workshop
associated with the carpeniry / joinery trade of Martin Hayes (including generators, power tools
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such as driLls, jigsaws, grinders and other workshop equipment, and assocrated noise durtng working
hours, weekends and evenrngs),

5 The intensrfrcatron of use of the sharcd private laneway off the Lro4r by commerctaL traffic, day and
night, beyond any resrdential rrght of way; and

6 Whether any of (f to (5) can rely on Class 6, Class g, Ctass rB or any other cLass in Part 3 of ScheduLe
z, having regard to the lrmrtations in those classes and to Article g,

Each item is asked having regard to sections z, 3, 4 and 5 of the Plannrng and Development Act 2ooo,
to Articles 6, B, 9 and ro of the Planning and Developnrent ReguLations 2oo1, to the pLanner's reports
and recommended refusaL reasons on PRR zt/740, and to the srte's locatton tn the North East Mountatn
Lowlands Area of Hrgh Amenrty

4.O Background to the Section 5

4.1 Ptanning and enforcement history

4.1.1 Apptications on the subject lands

The plannrng history that matters to this referral rs short There is no grant of permrsston for a house, a
shed, an rnternaL road, excavation or a conrmercral use on the hillsrde to the rear of Tenlach

The only apphcatton that has addressed these Lands ,sPRR z7/740

4.:..r.r PRR ar,/z*o - the apptication

On 4 June eozr RusseLl and Laura Gummerson applied to Wrcklow County CouncrLfor permrssron for
constructron of a srngle storey dwelling, on-site effluent treatment system, bored well, new entrance,
contrnuation of the exrsting access Laneway to the proposed slte from the publrc road and associated
works at Drumbawn, Newtownmountkennedy, Co, WickLow

The appLrcatron stte was given as o,4B ha lt rs the same elevated hiLlsrde that ts now the sub]ect of thts
referral Theproposedhousewasafour-bedroomsingLe-storeydwellrng of t7gm2,4,975m high with
a stated finished floor Level of 265,10, External finishes were plaster and slates Access was to be by a

new entrance and by contrnuation of the existing Laneway from the Lro4r

The reporting planner was SoLomon Aroboto, Executrve PLanner, The site was rnspected on 28 )uly 2C21
The frrst planner's report is dated a August 2021, An extension of trme was Later sought and granted
Unsolicrted further infortnatron was submltted on rr November zozr and 18 January 2a22 A second
planner's report, to be read wrth the first, rs datecl 25 )anuary zoz2

What WCC recorded on inspection

The report of 4 August 2021 ts the Planning Authorrty's own record of the Lands n )uLy zozr lt ts relted
upon in thrs referral because rt describes thrs exact hiL[srde, after rnspectron, before the Later cut, the
crushed-concrete rnternaL road and the shed,

The WCC planner recorded that

r the site is Located on a substandard Laneway off the L1o41,
r the site is eLevated above the Lane and surroundrng area and exposed in views fronr the surroundrng

area rn parts,
. the Land on which the appLrcation site rs Located had already been excavated,
. the lane had been extended and covered rn Loose stones, and
. an access / lrack had been created into the applrcatron site

The site was rdenttfied as Lying in the North East Mountain Lowlands Area of High Anrenrty Carrigower
SAC / NHA (srte code 000716) was recorded as approxrnlately 23o m downhitL, on the oppostte side of
the L1o41,

Rural houstng qualifrcation under oblective HD z3 of the zot6-zoz" County Devetopment Plan was
accepted on the papers then submitted, That finding has no bearrng on tlris referral, Ouahftcation to
appLy for a house ts not permissron to excavate a hiLlsrde, burLd a road and shed, or operate a workshop

Recommended refusal - August 2021

The appLication was recommended for refusal, The reasons that remarn materiaLto the present question
were as foLlows.

I
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. Reqson 7 - landscory, dmenity qnd excdvation

The site rs an exposed site, prominent in views from the surrounding area, in a Landscape identified
in the County Developmerrt PLan eor6-2o22 as an Area of High Amenrty Norih East Mountarn
Lowlands, where it is an oblective to ensure that the stttng and desrgn of development, rn particular
those bordering the Mountrin Up[ands AONB wilt not be conspicuous or have a drsproportionate
or dominatrng visuaI impac: on the surrounding environment as seen from the LocaL scenrc routes
and settlements The proposed deveLopment by virtue of its Location wouLd form an rntrusive feature
rn views from the surroundrng area, and the scale of excavation works aiready carrred out on site,
includrng additionaL works that wouLd be required to carry out the proposed deveLopment, wouLd
resuLt in a serious deteriora'ion of the landscape quaLity of the area, wouLd be contrary to the visuaL
amenrties of the area and tr: the objecttves of the County Development PLan, and would therefore
be contrary to the proper p.anning and sustarnable development of the area

. Redson2-laneway

Having regard to the inade,luacy of the laneway servrng the srte rn terms of width, alignment and
structural condition, rt was consrdered that the laneway is only suitable to cater for traffic
movements generated by oxisting permanent natrve resrdents who are Local to this particuLar area
and who are served by the :xisting route, and that to aLLow the development wouLd rncrease traffic
movement on this substanclard Lane and endanger pubLic safety by reason of traffrc hazard,

. Reason 3 - bachlond pattern

lnsufficient informatron hac been submitted to support the further development of the backLand
area served by an existing Lrneway To permit the development in ihe absence of such rnformatron
would support the further encroachment of further development of the backland area in the
absence of a.lustrfied development pattern and wouLd therefore be contrary to the proper plannrng
and sustainable developm<'nt of the area,

Those are plannrng judgments on thrs Land, made after inspectron They are not re-argued here as if
reg ref, 2t/74o were still beingt assessed, They are included because the works now referred are the
same excavation, on the same exposed hiLl.side, served by the same laneway, rn the same backland
Locatron.

Unsoticited further information and the January 2022 report

The applicants submitted unso.ictted further information on tt November 2021. and rB January zozz

o On Reason 1, photographs and Googte mapping were offered to argue that the house would be
screened from four vrewpo,nts, The WCC pLanner examtned that materia[ and marntarned the visuaL
and Landscape objection, He recorded again that significant further excavatron would be required
to carry out the development,

. On Reason 2, it was stated lhat the laneway had been upgraded: width of about 4 5 m, tv/o pull-in
areas, crushed-concrete b;ise dressed rn tar shavings and roLled The planner's assessment on 25
January zoz2was that "the rpgrade of the laneway is acceptabte " That sentence is confined to the
house application then before WCC lt rs not a grant of permrssion for a commerciaLworkshop, for a
new rnternaL road up the hillside, or for commerciaL use of the shared Lane The application was stiLL

recommended for refusa[,

. On Reason 3, a List of othe r rural permrssions was submttted as alleged precedent for backland
development, The WCC planner distingutshed those fiLes Dwellings along an existing access
servrng exrsting houses, or dwellrngs rn a cluster, were not accepted as precedent for a house on
Land some ro m above the adjoining taneway, whol.ly to the rear of exrstrng houses, that would not
form a cLuster and woul^d form an rncongruous feature on the Landscape, WCC recorded that rt was
"seriously concerned about the hrstoric backland development in the County and such precedent
shouLd not be further encoLiraged "

The z5 January 2022 recommerrdation was again refuse, on two reasonsl

. the same [andscape ./ ame'rity / excavation reason as before; and
o that, havrng regard to the lo,:atton of the development on lands wholl"y to the rear of exrsirng houses

,/ structures, the development would support the further encroachment of further development of
the backland and undesirai)Le patterns of development tn thrs area and would be contrary to the
proper planning and sustatnable deveLopment of the area
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Withdrawat

PRR 27/740 was withdrawn on 31 January 2022 No clecision to grant issued No permission attaches to
the hiLl.side Nothing in the withdrawat regularises the excavation already recorded in JuLy 2021. or the

further excavation, internal road, shed or workshop use that have been carried out since.

4.t.t.z Other files noted in lhe zt/7+o reports

The WCC planner recordecl no reLevant planning history on the application site itseif.

PRR 1Bl114 was noted as a dwelling granted on the same Laneway. The WCC planner's expLanation was
that permission issued in that case because the site was locaied behind the applicant's parents house
That grant does not authorise works on the Gummerson ,/ Hayes hillside and does not make the Lane

suitable for commercial trafflc

No other application on the subject tands has been identified from the papers provided.

4.1.2 Enforcement

No enforcement fiLe is understood to have been opened in respect of the works or the use described
in this report.

A Letter is being Lodged concurrently with Wicklow County Council's enforcement section, at the same
time as thrs section 5 referral. That Letter puts the PLanning Authority on notice of the unauthorised
excavation, internal roadway, gate and fencing, shed, and commerciaL workshop ,/ storage use, and of
the commercial use of the shared laneway lt does not reptace this referral. The section 5 asks for a
declaration of Legal status. The enforcement [etter asks WCC to consider its powers under Part Vlll of
the Act.

The two steps arc lodged together so that the file is complete. a question as to what the works and usc
are, and a request that WCC consider what shouLd foll.ow if they are development and are not exempted
deveLopment

4.2 Pol.icy context

4.2.L Land use plan

Settlement: Level ro - the rura[ area (open countryside). Newtownmountkennedy is the nearest
clesignated settlement lt is a Level 4 Setf-Sustaining Town under Chapter 3 ./ Chapter 4 of the Wicklow
County Development PLan zozz-zoz8. The subject Lands at Drumbawn srt outside the Town PLan

boundary and are not zoned. They are open countryside.

Operative ptans

WickLow County Devetopment PLan zo2z-2o28 (adopted 12 September 2022.in effect z3 October zozz).
as varied, incLuding Vo[ume r Written Statement, VoLume 2 Level4 Newtownmountkennedy Town PLan

zo22-2oz1, Appendix r DeveLopment and Design Standarcls, Appendix z SingLe Rural House Design

Guiclelines, ancl the Landscape Assessment carried forward from the z016 Plan (Volunre 3 of that Plan

subsumed into this Plan and appLied through CPO 17,35)

The 2016-2022 Plan was the pLan against which PRR 27/l40 was assessed The Landscape designation
appLied on that fiLe - Norlh East Mountain Lowlands Area of High Amenity - is carried forward in the
current Plan.

There is no zoning objective on the subject Lands. Level 10 policy is set out in Chapter 4. The rural area
includes all Lancls outside designated settLement boundaries. The key cleveLopment paranleter is to
facilitate onLy appropriate ancl necessary activities and to protect the natural environment within which
those activities are undertaken Deveiopment in the rurat area should be strictly Limited to proposaLs

where a social or economic need to Locate in the area is proven Protection of scenic value, heritage
vaLue and environmentat,z ecologicaL quality is of paramount importance

We note the following DeveLopment PLan policies and objectives:

. CPO 4,r implements the Core Strategy and Settlement Strategy and directs growth into the
designated settlements. CPO a.r+ / CPO q.$ require key ruraL assets - water qua[ity natural anc.l

cuttural herrtage. and the quality, character and distinctiveness of the rural landscape - to be
protected,

I
I
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CPO 6.1 requires new housing to [ocate on suitabty zoned or designated Land in settlements and to
be considered in the oper' countryside on[y where there is a demonstrabte sociaI or economic need.
That objective framed 2:)-/740. lt is recited here only as context. This referral is not a housing
apptication, lt is a questic)n as to whether excavation, an internal road, a shed and a commercial
workshop on this hiLLside irre development and are or are not exempted development.

The subject site / l;rnds are
4,4km to the east

----r

li

{t

Fig. tg: Extroct from the County settlement hierarchy / Newtownmounthennedy Town Plan map 2oz2-
zozg showing the subject londs outside the Level4 boundary, in Level to open countryside
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Fig. zo: The subject londs outside the Level 4 boundory, in Level 70 open countryside
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4,2.2 Landscape and natural heritage

Chapter rZ and the Wicklow Landscape Assessment appLy.

The subject Lancis lie in the North East Mountain Lowlands Area of High Amenity, as recorcled on PRR

27/74a and as shown on the Landscape category maps of the current P[an (Maps r7o9 A*E). The zo16
Lanclscape Assessnrent. carried forward. sets Key Development Considerations for that area
Consideration 4, quoteci by the reporting pLanner on 2t/740 and stiLL the test is

Tl'trough oppropriote siting and design to ensure thot deveLopments aLong local/regionol roods in
particuLar those bordering the Mountain lJplands AONB wiLl not be conspicuous or have a
disproportionate or dontrnoting visuaL rntpact on the surrounding environnrcnt as seen front the
locql scenic routes and settLements

The current PLarr restates that hierarchy in binding objectives:

. CPO rZ.:S - ALL development proposals shall have regard to the County landscape classification
hierarchy. in particular the key Landscape features and characteristics identified in the Wicklow
Landscape Assessment and the Key Developmeni Consideratrons set out for each Landscape area

. CPO 17 37 - To resist developnrent that would significantly or unnecessarily alter the n.rtural
landscape and topography, including land rnfiLling ./ reclamation projects or pro.lects involving
significant Landscape rcmodelling, unless it can be denronstrated that the developrnenl wor-iLd

enhance the Landscape and / or not give rise to adverse impacts

. CPO 17 38 - To protect Listed views and prospects from development that wouLd erther obstruct lhe
view / prospect from the identified vantage point or form an obtrusive or incongruous featurre irr

that view ,/ prospect.

. CPO 1737 is directly engaged by the excavation anct re-gracling of this lriLlsicle WCC has already
found, on inspection of these Lands, that excavation then visible would seriously deteriorate
Landscape quality. The cut has since been enLarged. That is the topography alteration CPO 17.31 is
written to resist.

. CPO r7.r requires the natr.rraL heritage, biodiversity, landscape and environment of the Cor-inty to be
protectecl sustainably nranaged and enhancecl CPO 17.4 ,/ rel.aled Natura objectives require
development not to aclverseLy affect European sites. Carrigower SAC ,z NHA (site code oooT16) lies
approximately 23o nr downhiLL, on the opposite side of the L1o41. This referraL does nol turn on
appropriate assessmentr the SAC is part of ihe receiving environment against which exemption
under ArticLe g is tested

Table 1 7.1
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Fig. zt: North Eost Mountain Lowlands Area of High Amenity Landscape Areo within the CDP
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Fig. zz: Key Development Consic{erqtions for the North Eqst Mountain Lowlands Landscope Assessrnenf
s. S.3.tt of the 2026-2022 CDil - see especiqlly Consideration 4 highlighted.

4.2.3 Rural economy, agricu.tural. buitdings and amenity

Chapter g deats with the ruraI e<:onomy, The strategic ob.jective is to encourage farming where it already
exists and to facilitate appropriate farm diversification. lt is not an objective to introduce an unauthorised
commercial workshop onto an ,lxcavated hiLl"side in an Area of High Amenity, served by a substandard
shared laneway.

o CPO 937 - To facilrtate environmentally sustainable agricuLturaL activrties whereby watercourses,
witdLife habitats, areas of ec,:logicaI importance and other environmentaL assets are protected from
poLlution, and where development does not impinge on the visuaL amenity of the countryside

I
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. CPO 941 - To permit new, appropnately located and designed agricultural buiLdrngs vvhich are

necessary for the efficient anci environmentalty sound use of the agriculturat practrce New buildtngs
wrLL geneiaL[y only be permitted where there are no suitable redundant buiLclings on the hoLcllng and

where WCC is satrsfied that the proposal ts necessary for the effrcient operation of the farm
Developments shall be conrpatrble wrth the proteciion of rural amentttes, and should not create a
visuaL intrusion rn the Landscape or be the cause of an environmentaL nutsance

Tlre shed and yard are not a farm buildrng necessary for the holdrng, They are used for commerctaL
storage and as a workshop associated wilh the trade of Martin Hayes, with a generator, power tools,
mechanrcal saw(s), and other workshop equipment That is not the use CPO 9,41 contempLates Even tf

rt were, CpO g 41 rs a permrssion ob.lective lt is noi an exemption A buildrng that would fatl CPO I 41 on

visual intrusion and environmental nutsance cannot be saved by a rural c[ass in Part 3 of Schedule z
where ArticLe g appltes

Appendix 1, sectron 4,3, addresses commerctaL / emptoyment development in ruraI areas, including
agricuLture Such development ts to be tarLored to the locaLrty Access onto ruraL Local roads is to protect
the naturaL envrronment, in parircuLar mature trees and hedgerows BuiLdings in ruraL areas are expected
to srt back from the pubLrc road and not appear as a scar on a hrllsrde The internal crushed-concrete
road chmbing the excavated face, the metal-clad shed on the platform, and commerclaI trafflc on the

shared Lane are the opposite of that standard

4.2.4 Roads and the shared laneway

Chapter tz and Appendrx r apply to rural Local roads and new means of access The design of
tmprovements to exrstrng rural Local roads and new accesses is to be tailored to the LocaLity rn wtdth,
desrgn speed, aLrgnmeni and sightlrnes, wrih specrfic regard to the naturaL environment,

On PRR zL/74a the Planning Authority found that thrs Laneway, off the L1o41, was on[y suttable for traffrc
generated by exrstrng permanent natrve resrdents aLready served by the route, and that addrtronaLtrafftc
would endanger public safety by reason of traffic hazard, A later finding that a surface upgrade was
"acceptable" for that wrthdrawn house applrcatron drd not reclassify the Lane as a comnlerctai access
and drd not authorrse a new rnternal road up the hrliside,

Artrcle g of the Regulatrons takes specrfied exemptions away where works would endanger public
safety by reason of traffrc hazard, That restrictron is appLied to the facts of thrs Lane in the Legal

assessment later in this repori

4.a,S Residentiatamenity

Tenlach stands on the sharecl Laneway rmmediately below the excavated platform The Gummerson
house stands opposite, on a separate plot Development on the hrl.Lsrde ts capable of injurrng the
resrdential amenrty of those houses by reason of vrsual intrusion, notse (generator, saw, workshop
acttvrty), Lighting. and comnrercral traffic at unsocral hours on a restdenttaL Lane

The County Plan requires rural development to protect amenity and not to cause envlronmental
nursance (CPO 9,37, CPO 9,41, CPO 17 35, CPO t7 37, Appendix il That rs the po[cy settrng agarnst whrch
a clarm to exemptron must be read Exemptlon ts a statutory test, not a poLrcy test, but ArticLe 9 expressly
turns on Landscape character, views and traffic hazard, which are the same matters the Plan protects
on this srte.

Polrcy does not decide the sectron 5 questron it describes the land agarnst which sectrons z, 3 and 4 of
the Act arrd Artrcles 6, B, 9 and ro of the Regulatrons are apphed tn the sections that foLlow,

5,o Statutory provisions

5.1 PDA - Planning and Devetopment Act zooo (as amended)

References are to the Planning and Development Act 2ooo as revrsed (Law Reform Commtsston
consolidated text)

Section z(r) - definitions

"structure" means any buildrng, structure, excavation, or other thing constructed or made on, in or under
any Land. or any part of a structure so deftned, and-
(a) where the context so admrts, includes the Land on, rn or under which the structure rs situate, and
(b) in relatron to a protected structure or proposed protected structure, includes the tnterlor the
curtiLage, other structures wrthin that curtrlage, and fixtures and features formtng part of the tnterior or
extenor,

23I
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The defrnition is materta[ here because an excavation is ttself a structure, The cut and platform on thts
hitlsrde are not merely a chan5le tn ground Level, They are a structure wrthrn section z

"works" rncludes any act or crperation of construction, excavation, demoLrtion, extension, alieratron,
repair or renevsaL and, rn retatrc,n to a protected structure or proposed protected structure, rnclucles any
act or operation rnvolving the ,:ppticatton or removal of pLaster, parnt, wallpaper, trles or other materral
to or from the surfaces of the interror or exterior of a structure,

"use", in relatron to Land, does not include the use of the Land by the carryrng out of any works thereon,
"house" means a buriding or part of a buiLdtng which is being or has been occupred as a dwelhng or was
provrded for use as a dwelling but has not been occupred

"unauthorrsed structure" and'unauthorised use" take therr meanrng from the Act: a structure or use
other than one that rs neithe r deveiopment nor exempted devetopment, or that rs development
authorised by a permission whtch has not exptred or been revoked

The sub.lect Lands are not a pr{)tected structure and are not a proposed protected structure Sections
5r, 57 and 58 are reoted onty t > record that they do not arise,

Section 3 - devetopment

3.-(1) ln thrs Act, "development" means, except where the context otherwrse requrres, the carrying out
of any works on, rn, over or under [and or the makrng of any materiaL change in the use of any structures
or other Land

Both development and works arise on this referral, works (excavation, road, gate, fence, shed) and a
material change of use (comm,:rcial storage and workshop)

Section 4 - exempted devetopment

Section 4(1) hsts cLasses of development that are exempted development for the purposes of the Act
Those that can be mentioned, and discarded, on these lands are

. Section 4(r(a) - developme nt consisting of the use of any land for the purpose of agriculture and
devetopment consisting of the use for that purpose of any buiLdrng occupred together with Land so
used This exempts agricu turaL use of land, lt does not exempt the construction of a shed, the
making of a road, or a comrnerctaI workshop

. Section +(r)(h) - developntent consisting of the carrying out of works for ihe maintenance,
rmprovement or other alter]tion of any structure, being works which affect only the interior of the
structure or which do not rraterially affect the externaLappearance of the structure so as to render
the appearance inconsister"t wtth the character of the structure or of neighbourrng structures, Thrs
does not describe a new ex:avated platform, a new internaL road, a new shed or a new commercial

. Section a(il(i) - development consisting of the use of any structure or other land withrn the curtrl.age
of a house for any purpose ircidental to the enjoyment of the house as such, The shed and platform
do not [ie within the curtilage of Ten[ach. They do not lie within the curtrLage of the Gummerson
house opposlte Tenlach, A c'ommercia[ workshop is not incidentat to the enjoyment of either house
as a house

. Section a() - the Minister may by regulatrons provrde for any cLass of development to be exempted
deveLopment Those reguLalrons are the PLanning and Development Regulatrons 2oo1, They are set
out rn section 5 2 They are subject to Article g

. Section aQ\ - a development shall not be exempted development if an environmentaL impact
assessment or an appropriate assessment of the deve[opment is required, That is not the primary
rssue on this hiLlsrde, but the subsection shows that sectton 4 is not an open door

Section 5

5 -(, lf any questron arises as to what, in any partrcular oase, is or rs not development or is or rs not
exempted deveLopment wrthrn the meanlng of this Act, any person may, on payment of the prescrrbed
fee, request in writing from the r-elevant planning authority a decLaration on that question,

That rs theluris<lictron rnvoked L,y thts referral,
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5.2 PDR * Planning and Devetopment Regulations 2oo1(as amended)

Article 5

Article 5 contains interpretation provrsions for the Regulatrons, includrng the nreaning of "house" for
specrfred classes rn Part 1 of ScheduLe 2. Those Part r domestic cLasses are not the classes reLied upon
for a standaLone ruraL shed on an excavated hiLlsrde outside the curtiLage of a house They are recorded
so that Class 3 of Part r (a shed, glasshouse, aviary or other structure wrthin the curtrlage of a house) ts
closed off, The shed ts not wtthrn the curtilage of a house.

Articte 6

ArticLe 6(r) provides that, subject to Article 9, deveLopment of a class specrfied in coiumn r of Part I of
Schedule z shaLl be exempted clevelopment provrded it complies with ihe conditrons and Limrtattons tn

column e

Article 6(3) provides that, subject to Article g, development of a class specrfred in column 1 of part 3 of
ScheduLe z shaLL be exempted development provided rt complies wrth the conditions and Lrmitattons tn

column 2, Part 3 rs the ruraLschedule lt is the onLy scheduLe that coul.d concervabLy be argued on these
Lands

Schedule 2, Part 3 - classes that can be argued, and why they fail

The classes nrost often put forward for ruraL sheds, farm works, fences and prtvate ways, and the classes
named rn the question referred, are.

. Class 6 - provrsron of a roofed structure for the housrng of animaLs ,/ reLated agricultural structures,
subject to floor-area, height and use Ltmrtattons and to the structure berng used for agricuLture

. Class 8 ,/ store-barn-shed class (Part 3) - provrsion of a store, barn, shed, glasshouse or other
structure, subject to fLoor-area and height Limrtations and to agricuLturaL use on the holding

. Class g - construction, erection, renewal or replacement of a gate or gateway, or (as comnronLy
relred upon rn rural referrals) works for a prrvate way, subJect to the ltmrtatrons tn column 2

. Class rB (and allied Lanc.]-improvement,/ private-road classes rn Part 3) - works for the proviston or
tmprovement of a private road or for specified agriculturaL Land works, sub3ect to column z

None of those classes describes a commerciaL workshop, Each rs hmrted by use, size, herght and stttng
Each ts sublect to Article g The Limitations and Artrcle g are applted rn section 6,2

Articte 8

Article B exempts specrfred drarnage and Land-rmprovement works of a limrted kind lt does not exempt
the fLattening of a hiLlsrde in an Area of Hrgh Amenity, the constructton of a crushed-concrete tnternaL

road, or the erectron of a commercraL shed

Article g(rXa) - restrictions on Article 6 exemptions

Development to which ArticLe 6 relates shaLL not be exempted deveLopment if the carryrng out of such
deveLopment wouLd-

DeveLopment to which Article 6 relates shaLL not be exempted development if the carryrng out of such
development would-

(i) contravene a condition attached to a permrsston under the Act or be inconsistent wtth any use
specrfted rn a permrsslon under the Act There is no permrssion on ihrs hillside PRR 21,/740 was
wrthdrawn,

(ii) consist of or comprise the fornration, laying out or materraL widenrng of a means of access to a pubLtc

road the surfaced carnageway of whrch exceeds 4 metres tn wtdth

(iii) endanger public safety by reason of traffic hazard or obstructlon of road users,

(vr) rnterfcrc wrth the character of a Lanclscape, or a vlew or prospect of specraLamentty value or spectaL

rnterest, the preservation of which is an objective of a developnrent plan or Local arca plan

(vrrB) requrre an appropnate assessment because it would be hkeLy to have a signtfrcant effect on the
rntegrity of a European srte
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(vrrr) consrst of or comprise the <'xtension, alteration, reparr or renewaL of an unauthorised structure or a
structure the use of whrch rs an unauthonsed use,

The Lrve headings on this referr,rL are (iii) traffic hazard on the shared Laneway; (vr) Landscape character
and views in an Area of Hrgh Amenrty, havrng regard to CPO 17,35, CPO 1737, CPO 17,38 and Key
Development Consideration 4 f,rr the North East Mountarn Lowl.ands, and (viii) works to or contrnuation
of unauihorised excavation aLready recorded in July 2021 (viiB) is recited for completeness, Carrrgower
SAC ,/ NHA tres approximateLy :t3o m downhil[ This referraL does not turn on appropriate assessment
(Note Views stay under (vr) on[1', (viiB) is AA onLy,)

Articte ro - change of use

Artic[e ro exempts only chang,:s of use within the classes in Part 4 of Schedule e, sublect to stated
limitations, A change from agricu[ture, or from vacant excavated land, or from no authorised use, to
commerciaL storage and workshop is not a Part 4 change There is no authonsed use from which a
change couLd be exempted,

6.0 Assessment

The purpose of this assessment ts not to deiermine the acceptabiLrty or otherwrse of the matters raised
rn respect of the proper plannrng and sustatnable development of the area, but rather whether or not
the matter in question constrr.utes development, and if so, falls wrthin the scope of exempted
deveLopment within the meanrr g of the re[evant legisLation.

S"r Assessment under the PDA

6.r.r ls or is not devetopment

Sectron 3(il defrnes developmcnt as the carrying out of any works on, rn, over or under land or the
making of any material change in the use of any structures or other Land, Sectron z(il defines works as
including constructron, excavatron, demolitron, extensron, aiteration, reparr or renewaL, and deflnes a
structure as tncLudrng an excavation,

The questions are about works rnd about use, as follows,

r Excavatron, levelling and re-grading of the hil.[side, rncl"udrng works recorded on inspection of PRR
2r/740 and further extensrv(l excavation wrthrn approximateLy the last six months

Assessment: Excavation rs named in the definttton of works, An excavatton ts named rn the defrnrtron
of structure, The cut, the platform and the re-grading are works on Land, They are devel.opment,

2 Construction and surfacrng of a new tnternal roadway / track of crushed concrete, together wrth
fencrng and a Locked gate.

Assessment: Constructron of a road, a fence and a gate rs works, lt is development

3 Erection of a [arge shed, lirst constructed in timber and sulrsequently clad rn metal, on the
excavated pLatform

Assessment: Erection of a butldtng ts constructton of a structure Claddtng is alteratron of that
structure, Both are works. They are deveLopment,

4 Use of the shed and yard fc,r commerciaL storage and as a workshop associated with the trade of
Martrn Hayes, includrng generators, power tools, mechanicaL saw(s), and other workshop
equipmeni

Assessment: This is not the carrytng out of works, lt rs a use, A change from agrrculture, or from
vacant excavated Land, or from no authorised use, to commeroal storage and workshop is a material
change rn the use of structu,es and Land lt is development under the second part of section 3(r),

5 lntensrfrcation of use of the shared prrvate laneway by commercial traffrc, day and night, beyond
any residentraL rrght of way,

Assessment: Where that traffic rs the access servrng the workshop, it rs part of the materraLchange
of use at (4), Works to the larre itself, if and so far as they have been carrted out to serve the hitlside,
are works under section 3(d Either way the commerciaI use of the lane ts development
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7 Whether any of (1) to (5) can rely on CLass 6, Class g, Class rB or any other class in Part 3 of Schedule
2, havtng regard to the Lrmrtatrons in those classes and to Article 9,

Assessment: This is not a section 3 question. lt rs the exemptron question, lt is answered tn section
6 z, ltems (il to (S) remain deveLopment whether or not a class appLies

6.r.e Conctusionre.'development'

It rs the professronal opinion of BPS that each of items (r) to 6) is development wrthin the meanrng of
section 3 ltem (6) does not change that frndrng Whether any of those items ts exempted development
is a separate question under section 4 and the zool Regulatrons

6.2 ls or is not exempted development

6.2.r Section a(il(a), (h) and (i)

Sectron 4(r)(a) exenrpts agricuLturaL use of land and of a buiLdrng occupred togetherwrth iand so used
It does not exempt the makrng of the cut, the road or the shed, The use now on the Land ts not
agrrcuLture,

Sectron a(!(h) does not appLy ltems (r) to (3) are new works, They do not affect only an rnterior, They
nrateriaLLy affect external appearance - a flattened hiLlside, a crushed-concrete road, a meta[-cLad shed
- and render that appearance rnconsistent with the character of the hilLside and of netghbouring
dweLLings, incl.uding TenLach

Sectron 4(il(r) does not apply The shed and platform are not wrthrn the curtrlage of a house The use is
not rncrdentaL to the enloyment of a house as such,

6.2.2 Part 3 classes - Ctass 6, Ctass g, Ctass rB and related classes

Article 6(3) exempts a Part 3 cLass only rf every Limrtatron in column z is met and Article 9 does not
remove the exemption,

Class 6 and the store ./ barn ,/ shed class Those classes are for agrrcultura[ structures on a holdtng,
used for agrrcuLture, withrn stated floor-area and herght Lrmits The shed is used for commercial storage
and as a workshop assocrated wlth the trade of Martin Hayes, That is not agricultural use The classes
do not apply Even if they drd, col.umn 2 Lrmrtattons on floor area, height and srting would have to be
proved by the person claiming exemption, No such proof is before WCC, The building stts on an
excavated, exposed platform rn an Area of Hrgh Amenity That srtrng is the opposite of the 'not a vtsual
rntrusron,/ not an envrronmental r-ruisance" test rn CPO g4r, whrch, whrle a permisston objectlve,
describes why a ruraL shed class cannot be stretched to thrs building

Class g / prlale way and gate classes A prrvate way class, rf relred upon, rs hmited to a way servrng the
hoLding for agrrculturaIor domestic purposes wrthtn column 2, lt does not authorisc a crushed-concrete
road built to serve a commercial workshop, nor a Locked gate that controls commerciaL access across
a shared resrdentiaL Laneway A gate cLass does not authorrse the road behind the gate

C[ass rB and Land-inrprovenrent ,/ prrvate-road classes Those classes, rf relied upon for the cut or the
road, are limrted to specified agrrcultural Land works or to a prrvate road of a stated ktnd FLattentng a
hrLlsrde rn an Area of Hrgh Amenity so as to form a commercral yard rs not Land improvement for
agrtcuLture, CPO t7 37 rs the Development Plan's expression of that point development that srgntftcantly
or unnecessarrLy alters naturaL Landscape and topography rs to be resisted

Part r CLass 3 (domestrc shed) The shed is not within the curtrLage of Tenlach or of the Gumnrerson
house Class 3 cioes not apply

No other class rn Schedule z describes a commercial workshop, a generator, saw(s), and other
workshop cquipment and/ or commerciaL traffic on a shared residential Lane

6.a.3 Article g(rXa)

Even if a Part 3 class were othcrwrse met, Artrclc A takes the exemption away:

(iii) Traffrc hazard, The Plannrng Authorrty has already found, on thrs Laneway, that the Lane ts only
suitable for traffic generated by existing permanent native resrdents aLready served by the route, and
that addrtronal traffic wouLd endanger pub[c safety by reason of traffrc hazard Comnrercial traffic
associated wrth the shed rs additional traffic ArticLe g(rXaXrii) is engaged,
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(vr),/ vrews - Landscape, The Lr,nds are in the North East Mountarn Lowlands Area of High Amenity CpO
r7 35, CPO 77 37 and CPO r7 38, and Key Development Consideratron 4 for that Landscape, are objectives
for the preservatron of landscape character and for resrstrng signifrcant alteratton of topography, WCC
has already found that excavation on this site would seriously deteriorate landscape quaiity The cut
has since been enlarged A metalclad shed on the resulting platform interferes with the character of
that l.andscape, ArtrcLe g(il(aXvr) rs engaged

(viii) Unauthorised structure. Ercavation was already on the Land in Juty 2021. No permission issued
Further excavation, the interrral road and the shed are extension, alteration or renewal of that
unauthorised excavatron ,/ unauthorised works, or are themselves unauthorrsed structures ArticLe
g(il(aXvrrr) rs engaged

6.2.e Artiete 10 and item (4
The workshop ,/ storage use is a matertal change of use lt rs not withrn any class rn Part 4 of Schedule
z Article 10 does not apply, There rs no authorised use from whrch a change couid be exempted PRR
z1/740 contempLaied a dweLl.irrg, That apphcatron was withdrawn

6.a.S ltem (6)

No class rn Part 3, read with Artrcle g, saves rtems (r) to (5), ltem (6) rs answered in the negative

6,a.6 Exempted development - conclusion

It is the professionaL opinion of BPS that

. items (il to (S) are developnrent:
o none of ttems (il to (S) ts exr:mpted deveLopment under section a(il(a), (h) or (i),

. none of items (il to (5) comes within Class 6, Class g, Class 18 or any other class in Part 3 of Schedule
z, having regard to the use tfthe shed. the purpose ofthe road and the nature ofthe excavatron,

o if any such class were o-.herwise available, Article g(il(a)(rir), (vr) and (vrrr) would remove the
exemption; and

o the commerciaL workshop ,'storage use is not exempted under Artrcle to

WCC is asked to declare accordingly,

7.o Conclusion

It is the professionaL opinion of BPS thai

' the excavation, levell"ing a,rd re-grading of the hillside to the rear of Tenl"ach, rncludrng works
recorded on PRR 27/740 and further excavation wiihrn approximately the Last six months, rs
developmeni and rs not ex<,mpted development,

. the construction and surfactng of the internaI crushed-concrete roadway. together wrth fencrng and
a Locked gate, is developmr:nt and is not exempted development,

o the erectton of the Large ;hed, ftrst constructed in timber and subsequently clad rn nretal, rs
development and is not exe,mpted deveLopment;

. the use of that shed and yard for commerclaL storage and as a workshop associated wrth the trade
of Martrn Hayes rs developnrent and rs not exempted development,

. the intensification of the shared private [aneway by commerciaI traffic beyond any residentraL right
of way is development and is not exempted deveLopment; and

. none of those ttems can relT on Class 6, Class g, Class rB or any other class rn Part 3 of Schedule z,
havrng regard to the limitations in those classes and to Artrcle g

These conclusrons follow from sectrons z, 3, 4 and 5 of the Act, Articl"es 6, B. g and 10 of, and Part 3 of
Schedule z to, the 2oo1 Regulations, the planner's reports and recommended refusaL reasons on PRR
21/740, and the site's location tn the North East Mountain Lowlands Area of High Amenity

8.o Recommendation

BPS asks Wicklow County Councrl to decide this referraL rn the foLlowing terms,

WHEREAS a question has ariserr as to whether the foLLowing on Lands to the rear of TenLach, Drumbawn,
Newtownmountkennedy, Co, Wicklow, 463 T651, taken separately and together, is or is not
development and is or is not exempted development:

. the excavation, tevelling and re-gradtng of the hillside, rncluding works aLready recorded by
Wicklow County CounclI on rnspection of PRR 21./740 and further extensive excavation carried out
wrthrn approxrmately the Last six months,
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. the construction and surfacrng of a new rnternaL roadway / lrack of crushed concrete Leadtng from
the shared laneway off the L1o41 up to and across the subject Lands, together with fencrng and a
Locked gate,

. the erection of a Large shed, firsi constructed in timber and subsequently clad rn metal, on the
excavated platform,

. the use of that shed and the surroundrng yard for commercraL storage and as a workshop assoctated
with the carpentry / )oinery trade of Martrn Hayes (including generators, power tools such as drills,
jigsaws, grtnders and other workshop equrpment, and associated notse during working hours,
weekends and evenings):

. the tntensificatron of use of the shared private Laneway off the L1o41 by commerctaL traffic, day and
nrght, beyond any resrdential. rrght of way; and

r whether any of (il to (5) can reLy on Class 6, Class 9, Class rB or any other class tn Part 3 of Schedule
z to the P[annrng and DeveLopment ReguLatrons 2oo1, as amended, havrng regard to the Ltmttattons
rn those classes and to Article 9.

AND WHEREAS Wtcklow County CounciL, in consrdering this referral, has had regard parttcuLarty to

(a) secttons 2(il, 3(r, q&), 4Q), +(a) and 5 of the Planning and Development Act 2ooo, as amended,
(b) Arttcles 5, 6, B, 9 and ro of, and Classes 6, 9 and rB and kindred classes of Part 3 of Schedule z to,

the PLannrng and DeveLopment ReguLatrons 2oo1 as amended;
(c) the Wtcklow County DeveLopment PLan zozz-zoz8, including Chapter 4 (Level to open countryside),

Chapter g (CPO g :2, CPO 9 41), Chapter 17 (CpO 12,35, Cpo t7 37, CPO u,3B), the North East Mountain
Lowlands Area of High Amenrty and Key Development Consideratton 4 of the Wicklow Landscape
Assessment, and Appendrx r Development and Design Standardst

(d) PRR 2r/740, the pLanner's reports dated 4 August eozr and 25 January zazz, the recommended
refusal reasons on that file, and tlre wrthdrawai of that applrcatron on 31 January zozz. and

(e) the submisstons of the referrer and the documents, maps and photographs attachecl to this request

AND WHEREAS the pLanning authority has concLuded that:

(a) each of ttems (r) to (5) is development within the meanrng of sectron 3(1) of the Act,
(b) items (, to (3) and 6), so far as they comprise works, do not come within section a(il(a), (h) or (i) of

the Act,
(c) rtem (4) is a matenal change of use and does not come wrthin Article ro of the Regulations or wtthtn

any class in Part 4 of ScheduLe z;
(d) none of items (r) to 6) comes within Class 6, Class g, Class rB or any other cLass rn Part 3 of Schedule

2 to the ReguLations;
(e) if any such c[ass were otherwrse available, Artrcle g(il(a)(rir), (vi) and (vrrr) of the Regulations would

provrde that Article 6 shaLL not appl.y, and
(fl rtem (6) is therefore answered rn the negatrve,

NOW THEREFORE Wrcktow County Council, in exercise of the powers conferred on it by sectron 5 of
the P[anntng and Development Act 2ooo, as amended, hereby decides that the sard works and the satc]
use are development and are not exempted development

g.o Finatty

We trust that sufficient informatron has been provided to aLlow thrs sectron 5 to be fully assessed

9gned

$" *^ 8r*" $"*
BPS Planning & Devetopment Consultants LTD
Cl,r.r, t r.r,trl Nlr_.nrbe'.,- gI l]19 | 1 151'r pid rr rrrncl lnstrtrrtr:
:g Sc,plerrrttr-r 2C)2fj
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